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(B—190505]

Contracts—Labor Stipulations—Service Contract Act of 1965—
Applicability of Act—Contracting Agency v. Labor Department
Where I)epartment of Labor (DOL) notifies agency that it has determined
Service Contract Act (S CA) is applicable to proposed contract, agency must
comply with regulations implementing SCA unless DOL's view is clearly con-
trary to law. Since determination that SCA applies to contract for overhaul of
aircraft engines is not clearly contrary to law, solicitation which does not in-
clude required SCA provisions is defective and should be canceled. Contention
that applicability of SCA should be determined by Office of Federal Procure-
ment Policy (OPPP) does not justify agency's failure to comply with SCA
under circuxnstnnces where OFPP has not taken substantive position on issue.

Contracts—Requirements——Estimated Amounts Basis—Best Infor-
mation Available
Use of estimated needs instead of precise actual needs is not objectionable
where solicitation is for multi-year requirements contract and agency states
it cannot determine its needs with precision but has based its estimates on best
available information.

Advertising—Advertising v. Negotiation—Negotiation Propriety—
Small Business Concerns—Set-Asides
Even though small business set-aside procurement is technically a negotiated
procurement, where contract is to be awarded solely on price, mere fact that
negotiations are desirable to enhance offeror understanding of complex procure-
ment does not provide legal basis for use of negotiation procedures in lieu of
small business restricted advertising, since record does not support agency as-
sertion that specifications are not sufficiently definite to permit formal
advertising.

Contracts—Requirements——Multi-Year Procurement—Cancellation
Ceiling—Adjustment
Agency is not required to adjust cancellation ceiling in multi-year requirements
contract after first year's estimated quantities are reduced even though such
a(ljustloents might result in lower overall prices.

Contractors—Incumbent—Competitive Advantage
Agency is not required to furnish production equipment to prospective of-
ferors to overcome competitive advantage of incumbent which already owns
necessary equipment, since Government does not own such equipment and in-
cunibents competitive advantage results from its prior contracting activity
and not through any action of the Government.

Contracts—Negotiation—Requests for Proposals—Inconsistent
Provisions—Not Established in Record
Responsibility provisions in request for proposals (RFP) which require con-
tractor to have certain personnel "on board" by time of award but also provide
for contractor commitment to obtain personnel for contract performance do
not conflict since latter provision refers to personnel other than those required
to be "on board."

Contracts—Negotiation—Requests for Proposals—Omissions—
Cost Estimates—Spare Parts Furnished by Contractor
Agency is not required to furnish cost estimate of spare parts in RFP where such
parts are to be principally furnished by the Government and contractor will
be reimbursed for contractor acquired parts on a normal billing cycle so that
contractor investment is minimal. However, it is suggested that consideration
be given to including such estimates in future solicitations.
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Contracts—Negotiation—Evaluation Factors—Cost, etc., of Chang.
ing Contractors
Use of evaluation factor to reflect cost of changing contractors is not improper
even though such factor may penalize every offeror except the incuiiihent siW('
Government may legitimately take into account all tangible costs of making
particular award.

In the matter of B. B. Saxon Company, Inc., June 1, 1978:
B. B. Saxon (Saxon) protests request for pI01)05:fl5 (TIFT) Ft 100S

77—11—8635 issued by the IJepartinent of the Air Force. Kelly Air Force
Base. Texas. The solicitation is for a mull i—year requirenients cont rae!
for the repair. overhaul and modification of aircraft engines and re—
pairalile parts. Saxon asserts the following soheitation defieienees as
its bases for 1)rotest

1. The exclusion of this 1)roell1e1i1e1It from the coverage of the Serv-
ice Contract Act

2 The use of best estimated quantities (BEQ) instead of sl)erified
miutI1tities for anticipated annual requirements;

:. The use of a negotiated piotiieii1en rat her than a formally ad
vertised procurement

4. The faihire to adjust the "cancellation ceiling' after the BEQ
for the first year was reduced

5. The failure of the Govertunent to furnish production equipuicut
to assure that nieanmgtul coiiipctition is obtained;

6. A conflict in the responsibility criteria relative to eituiluacnt atid
personnel

7. The absence of a cost cstiiiiate for spare pai'ts
8. An evaluation method which is unfair to all otterors except the

incunil )ent.
For the reasons set forth below, the 1)rotest is sustained on issues 1

and 3 and denied as to issues ,4, 5, 6, 7 and 8.

1. Service Contract Act;

The IIFP incorporated Walsh—Ilcalcy Public Contracts Act piovi
sions it did not include Service Contract Act (SCA) , 41 F.S.C. 351
(tscq. (1970 and Supp. , 1975) provisions or an SCA wage (leterini—
nation, although it did include a clause entitled "Potential Application
of the Service Contract Act (Fixed Price) ." Saxon argues that there is
no just iticat ion for this 1)iocureuic:it to l)e oiltsi(le the 5COpe of the
5(1V while the Air Force maintains that the Walsh Ijetley Act. 11
J5(1• 35 (1970). dealing with supplies, and not the SCA. applies to
this procurement, because the contract is to be one for materials, sill)—
plies or equipment (overhauled aircraft engines) and not one for
services. The l)cpartment of Labor (1)OT) , however, has informed
the Air Force "that this type of contract has as its principal purpose
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the. furnishing of services through the use of service employees, and
as such, is clearly subject to the Service Contract Act."

The Air Force and I)OL have previously disagreed over the appli-
cability of the SCA to various Air Force contracts. For example, in
53 Comp. Gen. 412 (1973), we considered a case where the Air Force
contracting officer believed the SCA was not applicable to a pro-
curement for aircraft modification and depot maintenance, but DOL
subsequently determined that the SCA was applicable. A similar
situation, involving an Air Force procurement for aircraft engine
overhaul and maintenance, was considered in Curtiss-Wright Coy-
porationv. 31 cLuca,s, 381 F. Supp. 657 (D.N.J. 1974).

In both Curtiss-TVright and 53 Comp. Gen. .supra, the Air Force
acted in the belief that the procurements were subject to the provi-
sions of the WTalsh1Iealey Act rather than the SCA. As a conse-
quence, it did not submit a Notice of Intention To Make a Service
Contract (Standard Form (SF) 98) to DOL. Under applicable reg-
ulations, contracting officers were required to file an SF 98 with DOL
at least 30 days prior to the issuance of a solicitation leading to the
award of a contract "which may be subject to the Act." 29 CFR 4.4—4.6
(1976); Armed Services Procurement Regulation (ASPR) 12.1004,
12.1005 (1076 ed.). In response, DOL was to notify the agency of any
minimum wage rate determination applicable to the contract, which
thereafter was to be included in the solicitation and any resulting con-
tract. ASPR 12—1005.3. It was concluded in both cases that the Air
Force's failure to submit the SF 8 did not invalidate the contract be-
cause the Air Force had acted in good faith.

In the ease before this Office, we found that the regulations required
the initial decision as to the applicability of the SCA to be made by the
contracting agency, not DOL. Thus we stated:

If the agency does not believe a contract may be subject to the act there
is no duty on its part to submit anything to DOL or to include a Service Contract
Act clause in the solicitation. Accordingly, we think the only issue that must be
(ieterflhifle(l is whether or not the Air Force Contracting Officer had a reasonable
basis for believing that his procurement was not one that "may be subject to
the Act." 53 Comp. Gen. at 416.

We found that the Air Force, relying on what it regarded as a "sig-
nificant amount of rebuilding or replacement of aircraft components
calle(1 for by the contract specification, ha[d] traditionally treated this
tVl)e of contract, both before and after the enactment of the SCA, as
subject to the Walsh-llealey Act." We also found that the record rea-
sonahlv supported the Air Force's assertions that it relied on several
"judicial and 1)OL decisions, which appear to treat reasonably sim-
ilar type of work as subject to the Walsh-Healey Act," as a basis for
4ts failure to include SCA coverage in the solicitation and resulting
contract.
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wre (ollehT(le(l that the contracting officer had acted in 1/00(1 fy;tb,
that there had not been "a delibei'ate. arbitrary attempt to circmuvent
any statutory or regulatory provision.'' an(l tlìiit the contract had not
been awarded illegally since "the validity of a service contract was not
affected by the absence tlierefroiii of a I )( )L wage deterininat ion when
the absence was not due to 'any misfeasance or nonfeasance on tlìe part
of the contracting agency.' " We suggested. however, that considera-
tion be given to the 'onhiilgatioi1 of a contract clause which would
protect the workers concerned without disrupting the pro'i'eiiiiit
l)i'o((ss in circumstances where DOL, after (wit sect aicanl, disagrees
with the contracting agency determination of non-applicability of the
SCA to the particular procurement. (The "Potential A)plication of
the Service Contract. Act" clause, set forth in Defense Procurement

Circular 76-1 (Item XX11) . and incorporated in the solicitation iii
this case, is a result of our suggestion.)

Similarly, in CnrtThs-TVriglet, the, court held that the contract nuder
consideration in that case was not void, but could be aniended to in
elude the SCA provisions and wage rate determinations under the
"Christian doctrine." This holding followed the court's finding that
the. Air Force had acted in good faith because of its understanding of
I)riOr I)01 policy and its lack of notice from T)OL to revise its con-
tract policies until after the award of the contract. 381 F. Supp. at
664 666.

Subsequently, in Hewe$ Engineering Coin ptmy, IneOi'/)Oiwted, 13=
179501, February 28, 1974, 71-4 (11)1) 1l2, we considered a 4tuat ion
where the Air Force initially determined that the procureuiieuit (for
technical data in the. form of reproducible. copy) was not subject to the
SCA, but before the closing (late for receipt. of proposals was l)1Lced
on notice that I)OL had ruled in a similar Army procuu'euiieiut that tlit'
SCA was applicable. I)istinguishing that situation from the one ui 53
Comp. Gen. 41:2, we. pointed out that while the initial Air Force (let er
mination was not subject to question, the contracting officer was now
on notice that I)OL "may regard this procuureuiient as subject to the
Act," and that under those circumstances the regulatory scheme com
templated subnussion of an SF 98. We further stated:

[T]he Secretary of Labor is responsible for administering the Act an(l for
Promulgating rules and regulations under the Act. [citations omittedl Thns in
determining whether or not Service Contract Act provisions are applicable to
a given procurement, we think it is reasonably clear that contracting agencies
must take into account the views of the I)epartment of Labor unless those views
are clearly contrary to law.

We concluded that under the circumstances the Air Force could not
woperly view the DOL position as contrary to law, and pending the
enactment of clarifying legislation, had to give "due regard" to DOL's
posit-ion by submitting the SF 98.
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In this case, the Air Force states its position as follows:

Fo1 a number of years the Department of Labor considered these [overhaul
contracts] supply contracts to which the Walsh-Healey Act would apply. This
position was apparently based on the fact that we receive an end item (rebuilt
or overhauled equipment). We are aware of nothing in the SCA which changes
the character of these * * * contracts. Nonetheless, on occasion, we have been
informed by the Department of Labor that spucific overhaul ** * contracts should
have contained the SCA provisions. Moreover, on at least one occasion, DOL re-
quested we include the UA in all such contracts. Finally, on 2 December 1977,
the Department of Labor corresponded with us regarding this specific solicitation,
requesting that we include the S'CA. * * It * * * continues to be our position
that these are supply contracts subject to the Waish-Healey Act rather than $CA.
[Italic supplied.]

The Air Force further points out that its policy is consistent with that
of the Department of Defense (DOD), that the "Potential Applica-
tion of the Service Contract Act" clause was included in the RFP to
protect the contractor's employees "in the event appropriate authority
determines SCA applies," and that it considers the "appropriate au-
thority" to be the Office of Federal Procurement Policy (OFPP). In
recognition of the foregoing it is the Air Force position that OFPP
and not DOL has "final authority to determine whether and how the
Service Contract Act applies to certain types of contracts when such
(lpplwatio% could have serious and direct impact on the Federal Pro-
curernent I'rocess" [Italic supplied.] and "that the OFPP is the appro-
priate office to decide this procurement polic1j question." [Italic
supplied.]

OFPP concurs with the Air Force view. In comments filed with this
Office, OFPP states that: "Public Law 93—400, 41 U.S.C. 401 et seq.
(Supp. V, 1975), clearly establishes OFPP's authority to formulate
policies for the executive agencies with regard to the procurement of
services and propei4y"; that this authority extends to the procure-
ment aspects of regulations issued by the social and economic agencies
such as the Department of Labor; that any other agency authority to
piriIe policy is subject to that of OFPP; and that "OFPP has a
dear role as the final arbiter of procurement matters for the Federal
agencies." OFPP states that it is "presently planning to begin work
with the l)epartment of Labor and other agencies to review existing
labor statutes that impact on procurement policy. We will then under-
take to exercise our authority in this area and deal with the procure-
iiient aspects of these laws as well as the issues arising under them."

The extent of OFPP authority is not an issue in this protest. At pres-
ent, OFPP is only "planning to begin work with the Department of
Lal)or and other agencies to review labor statutes"; it has taken no
action concerning the current application and interpretation of the
SCA and implementing regulations. Thus, we need not and do not de-
cide the extent of OFPP authority in this area, and under the circum-
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stances the only issue for resolution is whether the Air Force has coin-
plied with ersting requirements concerning the SCA.

As we have previously indicated, under those existing requirements
the Secretary of Labor has been regarded as having the prmlary
sponsibility for administering and interpreting the SCA, so that to
the extent there is a disagreement. between I)OL and a contracting
agency over the application of the. SCA to a particular contract or
class of contracts, DOL's views must prevail, "unless they are clearly
contrary to law," Hewe8 L'nqneer.ng, The Air Force has pr'-
viously recognized the appropriateness of adhering to 1)014's 1)OsitiOn
in matters concerning the SCA, even though the Air Force did not
agree with that position. See Cetrai Data Procesing, Im'., 55 (1omp.
Gen. 675 (1976), 76—1 CPD 67. See also (7u?t/8$-Wqht Co poiwtim V.
1!cLuca, stL.pra, where the court suggested that the Secretary of

Labor's determinations under the SCA were final and binding.
WTe note that. the term "services" as used in the SCA is not defined in

the Act, and that resort to the legislative, history of the Act. is not
helpful. Therefore it appears that the determination of whether the
"principal purpose." of a contract is to furnish "services" through the
use of "service employees" is a matter within the reasonable (hiscretioll
of the Secretary of Labor. We do not. believe that a determination that.
an aircraft engine overhaul contract is one which has for its l)1ii1(iI)al
purpose. the "furnishing of services" (overhauling and repair of Gov-
eriiment. property) may he considered "clearly contrary to law" since
there is nothing in the Act which prohibits that determination. f. 53

Corup. Gen. 370 (1973). Accordingly, since t.he Air Force iS 011 notice
that DOL has determined that the SCA applies to this I)rocur('flleflt,
the mere inclusion of the "Potential Application of the Service Con-
tract Act" clause in the RFP does not comply with applicable require-
ments, which under the circumstances mandate that the Air Force sub-
mit an SF 98 to DOL and include in its solicitation whatever wage
deterininat ion DOL finds to be applicable.

2. Best Estimated Quantities

Protester takes issue with the use of estimates for the. contract. re-
quirements, instead of firm figures, claiming t.hat 12 years of historical
data should enable the Air Force to quantify its requirements with
"1)ifl1)Oiflt accuracy." It, particularly Objects to portions of Exhibit "B"
of the RFP (repairable overhaul suj)Dort items) where 12 of 14 items
of repairable engine parts have, a BEQ of zero. Protester implies that
the Air Force. managers "know precisely what these. estimates are,"
but for some reason have not revealed them, with the consequence that
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unfair competition is engendered because the incumbent has that
knowledge by virtue of its own experience.

The. Air Force claims that its overhaul requirements are not definite,
that the usage of the engines in question cannot be predicted absolutely
accurately, and that its estimates are the "best" available. under the
circumstances. It claims that it does not expect any requirements for
those items where the estimates are shown as zero, but requested prices
in case such requirements materialize. The Air Force notes that the
zero estimates for these items do not affect the price evaluation, and
that if the prices received for the zero estimate itenis are excessive, it
will either negotiate the prices to those which are fair and reasonable,
or will negotiate those items out of the contract so that its needs, should
they arise, could be satisfied elsewhere.

In view of the Air Force's statements, we are unable to accept the
protester's contentions. Although the Air Force presumably has data
regarding its past requirements, the protester has not established
that the Air Force is incorrect when it states that its future needs can,
in fact, only be estimated and cannot be stated with precision. It is true
that "when the Government solicits bids on the basis of estimated
quantities to be utilized over a given period, those quantities must be
compiled from the best information available." Union Carbide Cor-
poration, B—18842(i, September 20, 1977, 77—2 CPD 204. However,
taking the record in its entirety, we find no basis for concluding that
the Air Force has not done so.

3. Legal Justification for Negotiation

Saxon asserts that there "is no legal justification for this procure-
ment being in the form of a negotiated procurement instead of a for-
mally advertised procurement as required by law." Saxon notes that
there is nothing extraordinary about an overhaul program, and states
that formal advertising is the most common way of handling overhaul
programs and that "it usually results in a much lower price to the
Goverinnent."

It is the Air Force's position that negotiation is appropriate for the
instant procurement because the contract is a small business set-aside,
and l)11rlma.1it to ASPR 3—201, it is mandatory that "we cite 10 U.S.C.
04 (a) (1) as 'our negotiation authority.'" The agency also claims
hut if the procurement had not been set aside for small business, it

would have negotiated the contract pursuant to ASPR 3—210.1 (ix)
vhiicli contemplates procurements involving construction, maintenance,
repairs, alterations or inspections, "in connection with any one of which
the exact nature or amount of the work to be done is not known," be-
cause "the procedures contemplated in the specifications of this solici-
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tation are not finite, as in any overhaul program, and discussion with
any or all prospective offerors may he. necessary for clarification of
the overall program." The Air Force futher explains its position as
foliows:

The exact i.mount or nature of this repair work is not known. For example,
the number of engines to he repaired can only he estimated. The timing of wheit
engines will require repair is only an estimate. The amount of repair on each
engine can vary depending on the amount of repair or replacement required for
accessories. The contractors ,tinst Provide their own procedures on how to de
terniine when to repair or v1ieii to replace parts S C: *• Negotiated prices are
necessary for those engines in which the I3EQ is 0 to prevent unbalanced liids.
The number of over and above hours are estimates. These considerations clearly
show that formal advertising is impractical.

The Air Force also notes that no Determination and Findings exist to
support the negotiation, because it is not required for a small business
set-aside negotiated pursuant to ASPR 3—201 ("exception 1").

An examination of the RFP reveals that the contract is to be
awarded sold on the basis of price, e.g., no tecimical proposal is re—
quired in this RFP. Fnder the provisions of the RFP, offerors are re
(llleste(1 to propose fixed unit p' for the "repair. overhaul, inomhfi—
cation, testing. preparation for storage and shipment" of the turcraft
engines listed in iteuls 1---5 of the RFP and for the repair of certain
components. and fixed hourly rates for "over and above work'' to be ac—
coniplished by the contractor at the direction of the contracting officer.
The I1FP sets forth 54,164 manhours its the estimate of the "over and
nbove" work to he. accomplished during the contract, and provides for
evaluation of the contractor's offer for these items on the basis of the
proposed hourly rates multiplied by the estimated hours. The RFP
also l)l'o\i(les an additional evaluation factor of $37,112.00 (plus trans—
portation) which is to he ad(led to all offers, save that of the incuin
l)ent's, is the estimated cost for the removal of (jovermnenf furnished
property from the incumbent contractor's facility to the facility of any
new contractor. In addition, paragraph 10(g), Standard Fonn %%A.
incorporated into the solicitation by reference, cautions bidders that
the Govermnent may award a contract on the basis of initial offers re
ceived without discussion, so that offers should he submitted on the
most favorable terms.

Also, although the agency clanus that the specifications are not "Ii
nite," there is no hint in the T1FI that those specifications which are tie—
tailed and require adherence to the proxisiois set forth in more de—
tailed Technical Orders, are not complete or are otherwise inadequate
so that "discussions with any or all" off erors might be required. Also,
although the Air Force claims that as a result of face-to-face negotia-
tions with the four offerors submitting "responsive proposals," changes
were made to the specifications and "[M] any questions of clarifica-
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tion were answered," we have not been furnished with any documents
reflecting specification changes.

ASPR 1—706.5 (b) provides in pertinent part that:
Contracts for total small business set-asides may he entered into by conven-

tional negotiation or by * ° ° "Small Business Restricted Advertising." The
latter method shall be vsed wherever possible. [Italic supplied.]

Thus, even though a set-aside procurement is technically a negotiated
procurement because competition was restricted to one class of bid-
ders under "exception 1" negotiation authority, the procurement should
otherwise be conducted under the rules of formal advertising unless
there are other reasons permitting the use of negotiation procedures.
See Nationwide Bnifding Maintenance, Inc., 56 (1omp. Gen. 556 (1977),
77—i CPD 281, where we concluded that the aw-ard of a small business
set-aside pursuant to negotiation procedures had not been justified un-
der any of the statutory exceptions to formal advertising but was not
subject to legal objection solely because the agency had been granted
a waiver from the requirement to use small business restricted adver-
tising procedures.

In this case, we do not find persuasive the Air Force's basis for
claiming it would have negotiated the contract under the "exception
10" negotiating authority because the specifications are not "finite."
In that regard, we have, previously considered a case which, while
involving a sole source negotiation under "exception 10," sets forth
principles that we believe are equally applicable here. In that case, the
Navy attempted to award a contract for the renovation of midship-
men's quarters at the Naval Academy on a noncompetitive basis to a
contractor which was performing other construction work at the con-
struction site, and which was asserted to have been familiar with the
building to be renovated. Detailed plans and specifications had been
prepared for the project., but the Navy was nonetheless concerned that
among other things, (1) the plans and specifications, although "fairly
complete," did not fully delineate all areas or obviate all uncertainties,
and that it was impossible for th specifications to do so; (2)a satis-
factory bid could not be obtained by formal advertising because a bid-
der, without "special knowledge of the site might include in his bid

significant contingency factors to protect himself" from hidden
conditions, thus increasing the cost to the Govermnent; and (3) a low
In(hler under formal advertising procedures, lacking such "special
knowledge," might bid too low and thus operate at a loss which could
result in delay or which it might attempt to recoup through inferior
workmanship. Considering all of those factors, we stated:

There is no reiuireinent that competitive bidding be based upon plans and
specifications which state the work requirements in such detail as to eliminate
all possibility that the successful bidder will encounter conditions or be reiuired
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to perform work other than that specified iii detail in the iihnis and siieeifhi'
tions. Such perfection, while desirable, is manifestly impracticable iii some adver
tisesi procurements c". 'Whether provisi iii is made iii au advertised invit at ii ni
and resulting contract for the cost of additional work resulting from nitkiiovui
cendit ions to he litirne 1 iy the Govern nient I iy change order to the ci iuit met. iir
whether bids are solicited and contracts asvariled i>n a basis 'hieli vill require
the bidder to lierform all work at the lad price regardless of the conditions
encountered, is within the discretion of the cimtrai'ting agency. however, where
tile phins a 11(1 specificatii ins are snfiicieiitly ciciii leO' to liei'nhit 1 adding on au
equal competitive 101515, a possibility that hidden or unkiiowui i'oiiditiiiiis may
exist and pu we sncli plans and si:e:'ifii'a t ii ins to I ie incinnidete di ies iiiit in it self
justify a failure to obtain for the Government the lii'nefits of foil and free
competition by submitting snch plans and specitic'atnois to counpetit ive bidding.

Where competitive I ods are solicited ii oiler ci nd it ions 13' which t he i' in t no'l lug
agency either expressly or implieilly warrants the completeness and ai'inracy
of the plans and specifications, or provides for ad !nstnient in the contract price
for additional work resulting from changed or unknown conditions, and thus
assumes Hal duty to pay an amonn t over and al ioe the 1 iid and coat macf i rice
for any work not specified iii or ci inteniidated hiy the plans and sjii'citit'at ions,
the proldeai of inflated hid lirices resulting frouo the addition of :tuitciuinfs ti
cover contugencies, as well as the possilnlity of inadeqnate lad prices re.snlting
froai failure to inchide amonn t s ti i cover ci oth ngencies. wi mId appear to lii'. fi ir
all practical purposes, nonexistent. C: C: C:

In the absence of either a warranty as to the accuracy and completeness of
the plans and specificntiiins or express u rovi si in fir adjustment in tIn' iiitt t rt iit
price for addit ii nial work resulting frimiii changed or unknown coiidit ii ins, the
possil oh ty of receiving hot Ii in fbitetl and iiiadeqna t e 1 od prices is alwa vs iresi'n
however, we are aware of no sound basis upon wInch it may lie conteunli d that
the possilalit' of receiving none lou prices i'ont:nning contingency allowances
wlnch may later prove to lie excessive. a nd other hid prices containing emit in—
gency allowances which may later priivi' ti i lie inadequate. ci inst itntes a justi
ticatiou for failing to submit the procurement to competitive liidditig. In the
event all lnds are considered excessive they may, of conrse, lie ri'ji'etcd. in which
('vent specific and adequate autha city exists under it) F.5,C. 230! a 1 to
negotiate a fair price to t lie (hiveriuunemit. [ASPIL 3—201.3 hiriivides fur dissauui
tiiiuu of the small liosiness set—aside in this instauuce.1 Conversely, hi the evi'iit
a hod is i'ei'i'ived from a ri'spimn sil 4' Iiiilder in an tu an wit t winch tIme e cit macf hg
agency considers Olin.)ivident. it vi odd a q ear to he incounl ii'nt u iou the ciii—
rut i'i tug agency to verify t lie lad ic'h'i' 0 oil, lit the al seine i if such erri ir a wi mild

justify its reJect ion, to accept such lid a mud to lirot cit the lot erest of t lie (iiiveri i
nui'at liv vi nilau t in siiectii01 :oud snitervishat i if the vi irk to assn ii' tlint t a'
itunlf ty of moth innt: rials au ol wi irknin uuslui p is in mciad witIt tin' ci cit not
reh':tremeots. 41 ('omp. Gen. 454. 455 14 t 19621

TI''. eighteen situations listed in SPR3-210.1 tire apparently in
tenitci & to he merely illustrative, and we do not uuut ('i'l)l'et t lie iti'it
graph as ivqiih&/nq invocation of negot iatiuug authority in all sinuilar
sit nat ions. but; only those where tin' underlying reason for the exc'ei
turn exists. TntTeed, ASPU 3—11)1 (a) requires that even W-iuiqi one of
the negotiation exceptions coiul(l lie uivolcecl. formal advertising is
still to be used when that method is feasible. S'i c 51 Conip. Gen. 637,
639 (l9m2) 'JTas/i;iiqtoi Piitioi Serene. J,ic.. t if., B 15S375, Sep—
teniher 21, 1977, 77—2 (lJ)fl 201). Tue use of ''exc'ept ion itt." there fore.
is dependent upon the exisience. of u—pec'iIied sitiiatiouis where it is not
practicable to obtain conipetit ion by uuieaus of formal advertising.
Thus, the peiiuient criteniiiu in this case is not the inability to predict
the exact amount of the worlc to lie done or the desirability of nego-
tiating with offerors to enhance their understanding of time: specifl
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cations requirements, but rather the impracticability of obtaining
competition through formal advertising because of the inpossibili4'
of drafting a reasonably adequate specification of what is to be pur-
chased or for some other valid reason. Negotiation is not authorized
merely because a complex product or service is being procured and
the agency desires only to insure the offerers' understanding of an
admittedly detailed specification, see Znfommatics, Piw., B—190203,
March 20, 1978, 78—1 CPD 215; Cincinnati Electronics Corporation,
et al., 55 Coinp. Gen. 1479 (1976), 76—2 CPD 286, or because of the
possibility of unbalanced bidding, or because contractors have to
provide their own procedures when such procedures are not an ele-
ment of proposal evaluation. As indicated, the RFP contcmplated
only a price competition. .iSee, e.g., 37 Comp. Gen. 72 (1957). We there-
fore conclude that no reasonable basis exists to conduct this procure-
ment under negotiated procedures, and that the Air Force require-
ment should be recompeted under small business restricted advertising
procedures.

4. The Cancellation Ceiling

Saxon complains that the original "cancellation ceiling" of 6.48%
included in the RFP by Amendment 1 was not revised after
the BEQ of engines for item 4AA for the first contract year was
reduced by 626. That change in the BEQ reduces the total first year
quantities by 37% (40% of the specific item involved). Saxon asserts
that the failure to adjust the cancellation ceiling will result in un-
necessarily higher prices to be paid by the Government because of
the increased risk involved. Saxon also questions the source of the
original cancellation ceiling figure, claiming that it suspects it was
"pulled out of the air."

Writh respect to protester's latter contention, the R.FP requests that
offerers furnish the agency with their "estimated start-up non-recur-
ring costs with supporting data" so that the contracting officer can
evaluate the data and determine a "fair and reasonable percentage
factor" for the cancellation ceiling. The RFP requires that such
information be submitted by the 25th day after issuance of the BFP.
Saxon (lid ot submit its estimates, but claims the percentage was
established by the contracting officer before it had a chance to respond.
We note that the amendment to the RFP establishing the cancel-
lation ceiling was issued 9 days after the date of the RFP, so that
l)rOteSteL'S contentions in this regard are without merit.

WTithi respect to the protester's primary concern, we agree that the
failure to increase the cancellation ceiling (which is expressed as a
percentage of the contract price) after a reduction of the estimated
quantities for the first year of the contract substantially increases
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offeror risk of being unable to recover nonrecurring start-up costs
in the event the contract is terminated prior to ((ililhilet ion unless
unit prices are increased to cover that contingency. In th(t (O5e, if
the contract. l)IOceeds to (oIiI1)letion, the Goveriinient \Vi1l pay a I iigher
price than it might have had the cancellation ceiling been increased
in proportion to the reduceil quantities.

The ASPR provides essentially identical pro\ons for cancella-
tion ceilings on multi—ear SupI)ly an(l service contracts. Sec A SI
1—322. (d) anti (e) (supply contracts) and ASPR 1- 32M (c) and
(d) (service contracts). Those provisions in eSsence S1M(ifV that the
contracting offlcei is to develop reasonable nonrecurring costs h)) an
"average" prime or subcontractor; that a "best estimate" of the total
procurement cost is to 1)0 (level opeil that the "cancellation (cii iii g.
expressed as a percentage of the total multi—ear cost, J)e estabhslied
1 the non—recurring cost estiiiiate to the total itmit ivear
cost; estiniate and that the original cancellation ceilings may he
revise(l from inform at ion received after the original ceilings were
eStal)liShed which would indicate, that the original ceilings are no
longer realistic.

Sonic risk is inherent in most types of contracts and offerors arc
expected to allow for that risk in computing their offers. See Pi1mdto

S7 (tomp. Gen. 271 (1978), 78—1 (P1) 11(. Here, tlii' (ui-
cellation ceilings do not guarantee that aiiv pirti(Ular offeror will es-
cape all elements of risk in the event of termination, and (oflseqllentiy
each offeror must consider the cost of such termination an(1 a(l}Ust its
irices as its own p11ticlllal interests dictate. While the contracting
officer, in anticipation of lower iic. ould have increased the cancel
lation ceiling in a proportion related to the reduction of the first year's
estimated quantities. we are not aware of any statutory or rcgiiiittory
requirement that he do so. Thus, w-hile prices offered might be higher
asa result of the increased risk, we fail to see how the agency's action
was improper or how Saxon could be pre)ucliced in any way since the
failure to adjust the cancellation ceiling w-ould inuI)act on all oflerors
equally. Nonetheless, in view of our conclusions with respect to issues
1 and 3, we are suggesting that the Air Force consider revising the
cancellation ceiling for use in its resolicitation.

5. Production Equipment

Saxon complains that no meaningful competition can be obtained in
this procurement unless the Government furnishes the equipment
necessary for the performance of the contract. Saxon contends that
because of the "minimum input of items on a non-guaranteed basis"
under the contract, no prospective contractor could afford the invest-
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ment necessary to acquire. the equipment needed for the perforniance
of the contract. Saxon implies that because the incumbent now pos-
sesses the necessary equipment, prospective offerors (other than th in-
cumbent) could not be expected to offer prices which are competitive
with the. incumbent's in view of the risks involved, and that as a re-
suit the incumbent, is a "virtual sole source."

The, Air Force reports that the Government does not have the re-
quired equipment. or special tooling to supply to any contractor, and
that the incumbent does own all the required equipment, "which he
acquired with his own capital."

WTe believe that the contracting officer's statements that the Gov-
ernment lacks the equipment necessary to supply any potential con-
tractor is dispositive of the matter. Although ASPR 13—308 authorizes
the contracting officer to furnish Government Production and Re-
search Property "AS IS," obviously such equipment must be in exist-
ence before it can be offered for use. Moreover, there is nothing im-
proper about the competitive advantage that results from incumbency.
We have long recognized that certain firms may enjoy a competitive
advantage by virtue of their own incumbency or their own particular
circumstances or as a. result of Federal oi other public programs. lions-
ton Films, Inc., 13—184402, December 92, 1975, 75—2 CPD 404; Aero-
space Enqineering Services Corporation. B—184850, March 9, 1976,
76—1 CPD 164. The fact that the iiiciunbent, by virtue of its prior con-
tracts, may have previously acquired and amortized the cost of the
equipment necessary to perform the l)1op0Sed contract is a legitimate
competitive advantage which the Government is not required to equal-
ize. See Aerospace Engineering Services Corporation, supra. As a con-
seqlence, where one firm may be able to offer a lower price than an-
other firm because of the competitive advantages it has gained from
its prior contracting activity the Government is not precluded from
Inking advantage of that offer. Cf. Bras well Shipyards, Inc., B—
191457, Mitrehi 24, 1978, 78—1 CPD 233. We do point out, however, that
the IIFP is structured to provide for contractor recovery of nonre-
curruig costs over the life of the contract, so that the competitive ad-
vantage complained of is equalized to some extent.

6. Responsibility Provisions

Saxon claims that the RFP provisions relating to offeror respon-
i!)iIitV (onthCt because "[s]ection C—il (b) sets forth mandatory per-
sonnel and equipment requirements" and section C—li (c) indicates
"that. these personnel and equipment could merely be available instead
of on board." Saxon suggests that the "procurement has been custom
designed for the incumbent," also complains that the master
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eqiiipnient list wllici1 an offeror must have available to (leinonstrate its
responsibility "gives rise to the question as to whether this is an Air
Force master equipment list or simply an asset list of the incumbent
contractor."

Paragraph C—il isset forth in pertinent part as follows:
C—il. I)EMONSTRATION OF RESPONSIBILITY:

* a * * * a
(b) Demonstration of Ability to Perform. Prospective contractors must (1cm-

onstrate affirmatively their capability * to perform all of the work called
for in strict accordance with the specifications. * S For this IlurPose pro-
spective contractors must have available for Government review at any time
after submission of the offer, documented evidence of their qualifications. This
documentation will, as a minimum, include (i) qualifications of the manage-
ment * (iii) evidence of the assured availability of all necessary facilities
and technical skill ; * * In addition to the above, it is mandatory that

(1) The facility proposed for contract performance must have prior to award
of contract:

(i) A full time facility manager with experience and training to qualify him
for managing a complex program;

(ii) A property manager experienced in the administration of Government
property under Defense Maintenance Contracts who has demonstrated :ui aldl-
ity to effectively requisition, accuunt for, and control material obtained from/
for the ITS. Government.

(iii) Qualified contract administrator(s)
(iv) A production manager experienced in engine scheduling and maintenance

work;
(v) A quality control manager experienced in implementing Quality Assurance

and Inspection Procedures and Standards;
(vi) A safety manager experienced with government safety standards appli-

cable to engine contracts.
* * a * * $ *

(3) The offeror. as a company, has available for performance of proposed pro-
curement any facilities and equipment set forth in Appendix A', attached here-
to and Master Equipment List available for review

(4) The foregoing information must in all cases be ready and available for
presentation to the goveninment no later than the date of commencement of the
Pro-Award Survey conducted in accordance with ASPR 1—905.4.

(c) Evidence submitted under paragraph (h) above and commitment: made
at the time of any Pro-Award Survey such as, but not limited to, acquiring fa
cilities, equipment, additional personnel, etc., may be incorporated in any such
resultant contract. * * *

We see no conflict in the cited provision. Paragraph (h) sets forth
requirements for documented evidence of responsibility which offerors
must have available for review and lists specific personnel who must
be employed ("on board") by the facility (not merely available) prior
to award; paragraph (c) warns that the evidence submitted under
paragraph (b), as well as any commitment made at the time of the pre-
award survey relative to acquiring additional personnel, may become a
contract commitment. The fact that specific managers and other per-
sonnel are required to be "on board" prior to award is not inconsistent
with the requirement that the offeror be prepared to commit itself that
other skilled personnel (or other facilities) necessary or asserted to be
available for contract performance in fact will be employed if the
offeror is awarded a contract.

With regard to the Master Equipment List identified in paragraph
(b) (3), the Air Force reports that it is not a list of the incumbent's
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equipment but rather a list of equipment used by the Air Force when
it was performing the overhauling tasks "in-house."

7. Estimate for Spare Parts

The RFP schedule includes three line items covering parts and ma-
terials to be acquired by the contractor, and provides for reimburse-
ment to the contractor either on the basis of vendor invoices or as ne-
gotiated by the contractor and contracting officer. Saxon claims that
the agency's failure to disclose the cost estimate for spare parts which
may be required over the initial 3-year term of the contract "leaves
contractors in the dark as to their capital requirements for this item,"
and gives offerors "no basis for estimating personnel or automotive
requirements" which Saxon claims could have a material effect on
their offers.

The Air Force reports that spare parts are furnished by the Govern-
ment in most cases, but that it is estimated that the contractor will
have to provide some $1.5 million in spare parts over the 8-year con-
tract period. In those cases where spare parts are not available from
the Government, the contractor is reimbursed for its costs, as indicated
in the RFP.

According to the Air Force, the only capital required is "that invest-
ment needed to cover the time period between when the contractor
pays for a contractor acquired part and when the Air Force reim-
burses that purchase"; the period of the investment depends on the
efficiency of the contractor's billing process. An efficient billing proc-
ess, the Air Force c] aims, could keep the capital investment for spares
near zero. The Air Force further reports that while it did not include
the $1.5 million estimate in the RFP, it planned to discuss the matter
with competitive range offerors during negotiations.

We do not think the Air Force was required to include this informa-
tion in this RFP. Nonetheless, since the Air Force does have an esti-
mate, since that information appears to be of importance to at least one
potential off eror, and in view of our conclusion that the use of negotia-
tion procedures for this procurement is not justified, we are suggest-
ing to the Secretary of the Air Force that consideration be given to
including this information in future solicitations.

8. Evaluation Method

Saxon complains that the addition of a factor of $37,112 to all offers
except the incumbent's, as the estimated cost to the Government for
the packing and transportation of Government property necessary
for the performance of the contract from the incumbent's facility to a
new contractor's plant, results in an unfair competitive advantage. We
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reject this argument. WTe. know of no requirement that the Government
ignore costs associated with a change iii contractor so that all coiiipeti—
tors will be on an equal footing. Indeed, a pi'oper price evaluatmn
should reflect the true costs to the Government of making a particular
award by taking into account those tangible factors relating to costs
that the Government would have to bear. In this respect. ASPR 19
301.1(b) specifies that transportation costs l)e included as a cost factor
in the evaluation of bids or proposals when Government property is to
be furnished to a contractor. i\Ioreover, this 0111cc has recognized the
validity of the cost of changmg contractors as a legitimate evaluation
factor, even though such factor may penalize every bidder or offeror
except the incumbent. 52 Comp. Gen. 905 (1973). We therefore find no
merit to the protester's assertions in this respect.

Conclusion

Although the protest is denied with respect to most issues, the protest
is sustained with respect to the Service Contract Act issue and the ne-
gotiation issue. We therefore are recommending that the Air Force
submit an SF 98 to DOL and incorporate into its solicitation the ap-
propriate ASPR Service Contract Act provisions as well as any wage
rate determination issued by the Department of Labor. We are further
recommending that the RFP be canceled and that the requirement he
resolicited in the form of small business restricted advertising. In ad-
dition, we are suggesting that the Air Force consider 1) including in
subsequent solicitations its estimate of spare Parts that a contractor
will have to furnish under the contract, and 2) revising the cancella-
tion ceiling to be specified in the resolicitation iii view- of the revised
estimated quantity for item 4AA.

Because this decision contains a recommendation for corrective
action to be taken, it is being transmitted by letter of today to the con-
gressional committees named in section 236 of the Legislative Reorga-
nization Act of 1970, 31 F.S.C. 1176 (1970), which requires the sub-
mission of written statements by the agency to the house Committee
on Government Operations, the Senate Committee on Governmental
Affairs and the house and Senate Committees on Appropriations con-
cerning action taken with respect to our recomn iendation.

(B—191041]

Leaves of Absence—Forfeiture—Administrative Error
Where employee seeks and obtains an unofficial estimate of projected retire-
ment annuity, wherein an error iii division was made causing an overstatement
of such annuity, but by the time the error was discovered and the employee de-
cided to postpone retirement, lie was unable to schedule and use all excess an-
nual leave, since calculation error did not involve consideration of leave matters
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such error as was made does not qualify under 5 U.S.C. 6304 as a basis for
restoration of forfeited annual leave.

Lii the matter of Edwin W. Guilford—forfeited annual leave, June 2,
1978:

This action is in response to a request dated December 30, 1971' (ref-
erence 9403: RJG), with enclosures, from Mr. Robert J. Griffin, Civil-
ian Personnel Division, Naval Air Systems Command, requesting a
decision concerning the right of Mr. Edwin W. Guilford, a civilian
employee of that activity, to have 120 hours of annual leave which was
forfeited at the close of the 1976 year restored to his leave account.

The file indicates that in November 1976, the employee, who had
been contemplating retirement, requested an unofficial computation of
his estimated annuity from his servicing personnel office. At that time,
the employee apparently had 184 hours of annual leave to use without
losing it and it is indicated that he was in a position to use it should
computation of his annuity prove to be unsatisf&etory. Upon being
given that annuity estimate, apparently there were some doubts in his
mind as to its correctness, for on November 17, 1976, he had the compu-
tation again checked for accuracy. On recheck, he was assured of the
minimum accuracy of his projected annuity.

On December 17, 1976, the employee, after making annuity compari-
Sons with a similarly situated co-worker, again had doubt as to the
accuracy of his annuity estimate. On recomputation that date by a
different employee of the same personnel office he was advised that his
projected annuity as originally computed was erroneously overstated
by approximately $84 a month. The file indicates that the error was the
result of incorrect division.

At this point, the employee decided to postpone retirement and im-
mediately went on annual leave for the remainder of the year in order
to use as much of his use-or-lose leave. However, he was only able to
schedule and use 64 hours during the remainder of the leave year and
lost 120 hours.

It is the employee's contention that but for the administrative
error in the computation of his projected annuity, he would not have
lost this leave. Further, that since the error was not administratively
dicovere(l and corrected until a date after the first date such leave
tould be taken to avoid forfeiture, he should have such forfeited leave
restored to his account.

i'he controlling law, 5 U.S.C. 6304(d) (1), whichwas added to title
.S, lmted States Code, by subsection 3(2) of Public Law 93—181, ap-
proved I)eceniber 14, 1973, 87 Stat. 705, provides in part:

(d) (1) Annual leave which is lost by operation of this section because of—
(A) administrative error when the error causes a loss of annual leave other-

wise accruable after June 30, 1960;
* * *

shall be restored to the employee.
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The Civil Service. Commission has, pursuant to 45 LS.C. 6311

(1970), issued regulations implementing the provisiotis of 45 F.S.C.
6304(d) (1), 811/nW. These regulations are contained iii the attach
inent to Federal Personnel Manual (FPM) letter No. 630—22. dated
.January 11, 1974, anti tire codified in subpart c, part 630 of title 45.
Code of Federal Regulations.

That w-hieh is considered as constitutinu error under the before—
cited provisions is a matter for which primary jurisdiction has been
determined to lie with the agency involved. See. 155 (1onip. Gen. 781
(1976). In that decision at page 78.5 we pointed out that decisions of
our Office have construed as administrative error such matters as
the failure of an agency to carry out written regulations wInch have
mandatory effect for the 1)uI'l)ose of correcting erroneous pa rates.
Also, when counseling of an employee is repiired by adicuinistrative
regulation. such as in cases involving retirement, the failure to give
correct advice on such matters as the eml)lovees service credit con—
stitutes an administrative error. See B 171199, II )ecenrber II. 1971.

Appendix A of Navy T)epartment Civilian Maiij ower Mcuiageinent
Instructions (CMMI) 831.51, implementing the provisions of the
Flt\l. l)rovidd's in section A—-i

a. As a minimum, every employee who is approaching retirement should
have access, ott an individual basis, to full information concerning retirenient
benefits and to consultation on individual questoois concerning retirement.

e. Annuities should he computed w'ith inaxinioni accuracy possible, hut it
should be made clear to the employee that the ('lvii Servic'e ('oncnission is the
authority ott this. It is better to under-estimate than to over-estimate.

Leave matters, while incident to retirement, are not an inherent part
of an inquiry regarding retirement, service credits for c'omput atIoll
I111P05t'' or the amount of an annuity, nor are they by regulation
Illade so.

According to the inforimiation in the file, the counseling which the
employee requested and received specitu'allv i'elatcd to the cc cnijmut a—
tion of his retired annuity if he should retire at the end of ti:e year.
By the employee's own stateuients in the tile, he twit her rec:uet ec I
nor received any cd)unselillg regmu'ding possible forfeiture of' leave.
The file indicates lie already knew that lie was in a take it or lose it.
leave status if lie remained in his posit ion and did not retim'e at I lie
end of t he year.

It is clearly evident that the calculation error did miot in my way
imivolve consideration of leave. It; related only to a computational
error in his projected, but unofficial retiremnent annuity. According
to the file, service credits and rates cif pay were properly used in that
comieput ation. While thc're was cm error ill that commiputation, such
error was one of division and related only to the annuity being un—
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officially estimated. In this connection, it is noted that such error was
corrected in a timely manner, thus, avoiding the employee electing
to retire and being unpleasantly surprised by receiving an annuity
considerably less than anticipated.

Accordingly, since there was no error made in the employee's leave
account, there is no legal basis upon which his forfeited annual leave
may be restored.

(B—138942]

Travel Expenses—Air Travel—Foreign Air Carriers—Prohibi-
tion—Applicability
Where U.S. Air carrier service originating in Vienna. Austria, requires connec-
tions in New York en route to Washington, D.C., traveler may not use foreign
air carrier between Vienna and London, England, or Paris, France, to connect
with a direct flight to Washington, to avoid the congestion of JFK International
Airport, New York. The inconvenience of air traffic routed through New York
s shared by approximately 40 percent of an u.s. citizens traveling abroad. It
äoes not justify deviation from the scheduling principles that implement 49
U.S.C. 1517 inasmuch as the proposed deviation would diminish U.S. air carrier
revenues.

in the matter of the Joint Chiefs of Staff—Fly America Act—connect-
ing service in New York, June 5, 1978:

We have been asked by the Per Diem, Travel and Transportation
Allowance Committee to consider a request by the Director, Joint
Staff, Office of the ,Toint Chiefs of Staff, to waive the requirement mi-
posed by 49 U.S.C. 1517 for nse of certificated U.S. air carrier serv-
ice available at point of origin for travel from Vienna, Austria, to
Washrngton, D.C. In addition, we are asked to consider a proposed
change to tile Joint Travel Regulations (JTR), Volume 1, to permit
deviations in cases of "undue hardship" from the ronting principles
set forth in the Coniptroller General's Guidelines for Implementation
of Section 5 of the International Air Transportation Fair Competi-
tive Practices Act of 1974, B—138942, March 12, 1976, as clarified by
our decisions.

rlie Guidelines require use of certificated 15.5. air carriers for all
(joverunient-financed commerciai foreign air transportation of per-
sons or jnouertv if certificated service is available. Certificated serv-
ice is Uefineu as available "if time carrier can perform the commercial
foreign air transportation needed by the agency and if the service
will accomplish the agency's mission," and even though:

a) comparable or a different kind of service by a noncertificated air carrier
(0515 less, or

hI service by a noncertificated air carrier can be paid for in excess foreign
currency, or

(c) service by a noncertiflented air carrier is preferred by the agency or trav-
eler needing air transportation, or

(d) service by a noncertificated air carrier is more convenient for the agency
or traveler needing air transportation.
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The Guidelines set out four conditions, all involving periods of en
route delay, under which certificated air carrier service v he con
sidered unavailable. None of the conditions arc applicable to the pres-
ent case..

Iii 3. Comp. Gen. 123() (1970) we held that. consistent with the
Guidelines, the traveler should use. cert.ihcated LS. air carrier Service.
available at point of origin to the furthest piictica11e interchange.
point on a usually traveled route and that where the origin or infer
change point is not serve(l by a certificate(l carrier, iiOflceI'tiuicate(t
servwe should be used to the nearest practicable interchange point to
cofluect with certificated service. Our decisions at 30 Comp. Gen. 210
(1977). 36 Id. 629 (1977), and 37141. 70 (1977) have served to further
define availability of certificated service. The enhp]ove&s personal
financial responsibility for improper travel aboar(l foreign carriers is
spelled out iii 56 Comp. Gen. 209 (1977). The basic concepts of sched-
uling travel to comply with the mandate of 49 LS.C. 1517 apply to
travel by military officers and enlisted meml)ers as well as to the travel
of civilian ofikers and employees of the. Government.

The specific itinerary with which the 1)irector is concerned involves
return travel from Vienna to Washington. While certificated service is
available in Vienna. such service involves a change of planes in New
York. Fuder the Guidelines a11(l our decisions, employees returning to
Was1iingtn. I).C. from Vienna would be required to use. this service.
The Ilirector suggests that this requirement impoSeS an un(lue hard—
ship upon the traveler and asks that a waiver be granted permitting
travel io be routed with connect ions in Fra uk furt, Germany, direct
to Washington. D.C.. avoiding the congestion of the ,JFK Interna-
tional Airport in New York. The. proposed seliechiling would involve
use. of a foreign air carrier for that segment of the travel between
Vienna and Frankfurt which, in the. absence of justification, would
subject the traveler to a financial penalty immicler 50 Comp. Gemi. 209,

81.J)'•
In support, of his waiver request. the Director has submitted, as an.

illustration of the travelers' burden in complying with the Fly Amer-
ica scheduling principles, a trip report filed by a staff member re-
counting the. inconvenience experienced in connection with his return
trip from Vienna to Washington, in July of 1976. The. TWA flight
from Vienna was temporarily diverted to Hartford, Connecticut, ap-
parently as a result of air traffic congestion over New York, resulting
in arrival at the JFK International Airport too late for connecting
flights to Washington. The. staff member continued his travel the fol-
lowing (lay, having spent an uncomfortable night in New York. The
documentation forwa rclecl for our consideration includes a letter
from the same staff member addressed to TWA describing similar cir-
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cumstances in July of 1977. The delay in that case was attributable to
bad weather. Together with these examples, we have been furnished
the following listing of factors which is felt by the Director to impose
personal hardship and inconvenience to travelers required to route
their travel through New York in accordance with the Fly America
scheduling principles:

* t delayed departure from negotiating site awaiting t.S. carrier up to four
hours) ; another four-hour delay in New York awaiting connection to Washing-
ton, D.C.; multiple baggage handlings greatly increasing the likelihood of loss
or misrouting ; bus and/or taxi rides from JFK to La Guardia to make a
connecting flight ; wasted time, additional expense and further inconvenience
when delayed arrival and/pr weather conditions require remaining in New
York overnight; and the usual frustrations associated with flights requiring
customs clearance before arrival at final dcstination. 0 0 0

Although the Director's specific waiver request covers only travel
between Vienna and Washington, the inconvenience on which the re-
quest is based is applicable to all international travel involving routing
via New York. There is little, if any, difference between travel orig-
inating in Vienna and travel from most of the other locations in
Europe in terms of the inconvenience experienced by the trave]er. To
illustrate the scope of the problem, we point out that in the summer of
1977, of the 255 flights provided each week by U.S. air carriers between
the U.S. and 13 gateway cities in Europe, 154 involved routings with
connections or stopovers in New York. Travel from Europe to Wash-
ington, without interinediatc baggage hand] big and customs clearance
in New York, can be avoided only by initiating travel on one of the
two nonstop flights departing daily from either London, England, or
Paris, France. In this connection we note that the certificated service
between Frankfurt and WTnshington, to which the Director refers as
imposing less hardship on travelers, is in fact routed through New
York. While the same flights continue on to Washington, the traveler
is required to deplane, claim his baggage, and clear customs in New
York.

In view of the above, we consider the Director's request for waiver
as posing the broader issue of whether trave]ers may deviate from
the requirement to travel by U.S. air carrier available at point of ori-
gin to the extent necessary to connect with a certificated U.S. air car-
rier providing direct service to a gateway airport which is determined
to be more convenient by the agency. In general, the proposed devia-
I ion would involve travel aboard a foreign air carrier from the l)Oint
of origin at which travel is begun to one of a very few gateway cities
abroad offering certificated service that avoids connections or layovers
in New York. The Director's waiver request involves essentially the
same considerations as does his request for approval of the following
proposed change to 1 JTR para. M2150—3 to recognize as an addi-
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tional circumstance of unavailability of certificated service occasions
where:

* S S the traveler would be subjected to undue hardship which can be avoided
by using a noncertificated air carrier to the nearest practicable interchange point
on a usually traveled route to connect with service by a certificated air carrier
to the intended destination.

Neither the Fly America provisions of 49 U.S.C. 1517 nor the
Guidelines issued thereunder include a provision for waiver of the
Act's requirements. The Guidelines do, however, recognize broad am
thority on the part of the agency to determine that certificated servO
ice otherwise available cannot provide the foreign air transportation
needed or will not accomplish the agency's mission. Tinis, the concept
of availability of LS. air carrier service includes such basic assumln
tions as that reservations can be secured and a reasonable degree of
certainty that the service which the airline offers to l)rovide will be
l)l'ovided without imreasonable risk to the traveler's safety. The Guide
lines specifically provide that convenience to the traveler or agency
will not support a determination that certificated U.S. air carrier servO
ice is imavailable. 'We recognize that there are considerations that sur

mere inconvenience that may well warrant deviation from strict
adherence to the Fly America scheduling principles. For example, we
understand that for a I)eriod of time hotels in Cairo refused to make
or keel) reservations for 'U.S. travelers. Based on its finding that
travelers routed through Cairo with connections the following day
faced a substantial risk of being left stranded without overnight ac
comnmnodations, the 1)epartuient of State, for that period of time, per
mitted travelers to avoid 'U.S. air carrier service requiring overnight
connections in Cairo. We believe this was a proper exercise of admnimi
istrative discretion in determining that the U.S. carriers involved could
not provide the commercial foreign air transportation nec ic'L

In general, the determination that a U.S. air carrier cannot serve the
agency's transportation needs is to be made by the agency amid will not
be questioned by this Office umìless it is arbitrary or capricious. Itow-
ever, because of the potentially far reaching consequences of a deter
mination that ES. air carrier service requiring connect ions or layovers
iii New York falls within this category, and because the matter has
been raised informally on several occasions, we feel it is appropriate to
specifically address the question of whether the inconvenience to the
traveler described by the T)irector is of such magnitude as to surpass
niere inconvenience and warrants a determination that the U.S. air
carrier available at point of origin cannot provide the transportation
required.

'We take note of the fact that the JFK International Airport in
New York is the busiest of the international airports in the U.S. and
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that experienced travelers may sometimes prefer to avoid its conges-
tion. The Department of Commerce's figures imlicate that of the 6,226,-
290 115. citizens who traveled abroad in 1975, 2,648,752, or 42.5 per-
cent, (leparted from the JFK International Airport. Although there
is no breakdown, it has been estimated that more than 75 percent of the
passengers departing from that airport travel eastward. While we do
not have data indicating how many of those TJ.S. citizens returned to
the U.S. by way of New York, we have no reason to believe that the
percentage would deviate substantially from the departure figure.
Whatever inconvenience is imposed upon the Government traveler in
requiring his use of a carrier routed through New York, that incon-
venience is shared by more than 40 percent of all U.S. citizens travel-
ing abroad and does not warrant a deviation from the Fly America
scheduling principles that would diminish U.S. air carrier receipts of
Government revenues.

The on-time arrival figures for the two major international air car-
riers indicate that the cases which the I)irector offers as illustrative of
the traveler's hardship iii traveling via New York are atypical. A re-
view of the airline schedules indicates that most flights froni Europe
arrive sufficiently early in the afternoon so that even when arrivals
are delayed, connections to Wtashington can be obtained the same day.
The fact that departure from the negotiating sites and connections in
New York may each involve 4 hours of waiting time poses no unusual
hardship. In this connection the Guidelines recognize that where a
traveler is required to wait 6 hours or more to make connections en
route, certificated service may be considered unavailable. lJnder 56
Comp. Gen. 216, supra, an eniployee is expected to delay his departure
to use certificated service for a period that may well exceed 4 hours.
The suggestion that the deviation proposed would reduce the number
of baggage handlings does not take into account the fact that the trans-
fer of baggage in New York would merely be replaced by another
transfer of baggage at the alternative locations in Europe. Although
the traveler may be faced with customs inspection at JFK Interna-
tional Airport instead of a less congested airport and that some con-
nections may require a transfer between New York airports, we do not
believe these facts evidence greater inconvenience than that shared by
the greater proportion of all individuals traveling to Europe.

We recognize that international travel is not always a pleasant ex-
perience. lion-ever, the inconvenieuces complained of by the Director
are lit) greater than the inconveniences that confront most international
travelers. For this reason and inasmuch as the deviation proposed by
the 1)irector would result in a diversion of revenues from U.S. to
foreign air carriers, we are unable to agree that such deviation corn-
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ports with the requirement of 49 T.S.C. 1517 for use of available ES.
aiicarrier service.

(13—139965]

Personal Services—Detective Employment Prohibition—Applica-
bility
Fifth Circuit Court of Appeals, iii United Sjtetes ca reT. Weinberger r. J4eifa.r,
construed S F. S.C. 3105, the Anti-Pinkerton Act, as applying only to organiza—
lions which offer "quasi-military armed forces for litre." Although the Court did
not define ''quasi—military arflie(l force,'' we do not believe term covers ('onIl)allies
which provide guard or protective services. General Accounting Office will follow
Court's interpretation iii the future. Prior decisions inconsisteiit with Eqeifa;r
interpretation will no longer lie followed. See 57 Comp. Gen. 480 (B-190781,
May 25, 197$)).

To the Heads of Federal Departments and Agencies, June 7, 1978:
Over the years we have had numerous occasions to interpret and ap-

ply the so-('alled Anti-Pinkerton Act, 5 ES.C. 3108 (1976). It occili's
most frequently in connection with l)motests against the award of coil—
tracts for guard services, but occasionally anses in other contexts as
well. The Act provides:

An indi,-idual employed by the Pinkerton I)etective Agency, or similar or-
ganization, may not he employed by the Government of the Fnited States or the
Goveriiiiient of the District of Columbia.

The original Anti—Pinkei-ton Act was enacted as pamt of the Sundry
Civil Appropriation Act of August 5, 1892, 27 Stat. 368. It was made
permanent the. follow-ing year l)y the Act of March 3, 1893, 27 Stat.
591. The legislation w-as the result of congressional concern over the
use of private detectives as stnkebreakers and labor sl)ies liv private iii—
dusti-- in the labor (lisl)utes of the 1880's and 1890's. a I)imlcti('e whIch
gave rise to acts of violence and became an einol jonally charged issue.
The Act was given its present wording by tIme 1966 recodiIicatioui of
title 5 of the fnited States Code, Public Law 89 551, 81) Stat. 378,
416 (5 115. Code 1 —8913 (1970)). Main- bills have been introduced
over the years to repeal or modify the Act, but none have been enacted.
A comprehensive discussion of the origins of the Act is contained in S.
Rept. No. 447 (to accompany 5. 1543), 88th Cong.. is! Sess. (1963).
It has become, apparent in recent yeai-s that the Act has outlived, the
circumstances which produced it, and whethei- the Act. contmues to
serve a useful purpose has been frequently questioned.

Interpretation of the Act liegan shortly aftel- its enactment, and has
evolved through a series of decisions by this Office and its l)1e(leces—
soy, the 081cc of the Comptroller of the Treasury. In brief, the deci-
sions have held that the Act applies to contracts with "detective agen-
cies" as firms or corporations as well as to contracts with or appoint-
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ments of individual employees of such agencies; that it prohibits the
employment of a detective agency or its employees regardless of the
character of the services to be performed, but does not prohibit the em-
ployment of a "protective agency"; that it applies only to direct em-
ployment and does not extend to subcontracts; that it does not extend
to a wholly owned subsidiary of a detective agency if the subsidiary
itself is not a detective agency. In distinguishing between a detective
agency and a protective agency, we have considred the nature of the
functions the agency may perform under its corporate charter and
State licensing arrangements. as well as the functious it in fact per-
forms. 8 Comp. Gen. 89 (1928); 26 Id. 303 (1946); 38 Id. 881 (1959);
41 Id. 819 (1962); 44 Id. 564 (1965) ; 55 Id. 1472 (1976); 56 Id. 225
(1977).

These administrative decisions evolved without the benefit of judi-
cial precedent since, until recently, the Anti-Pinkerton Act had never
been interpreted or discussed in a reported decision of any court. In
1977, the Fifth Circuit Court of Appeals construed the Act in con-
nection with United States ex' ret TVeinberger v. Equif ax, 557 F.2d

456 (5th Cir. 1977), cert denied January 16, 1978 (46 U.S.L.W. 3445),
rehearing denied March 6, 1978 (46 TJ.S.L.W. 3556). In that case, the
plaintiff-relator contended that the defendant, a credit reporting coin-
pany, was a detective agency for purposes of the Act, was thereby
barred from doing business with the Government, and that its billing
of the Government for services rendered violated the False Claims
Act, 31 TLS.C. 231—32: The Court of Appeals affirmed the District
Court's dismissal of the complaint for failure to state a cause of action.
In so doing, the Court concluded as follows:

Iii light of the purpose of the Act and its legislative history, we conclude that
an organization is not "similar" to the (quondam) Pinkerton Detective Agency
unless it offers quasi-military armed forces for hire. 557F.2d at 463.

We have carefully considered the Court's decision and find ourselves
in essential agreement with it. We note that the Court did not define
"quasi-military armed force," nor do we see the need to attempt it here.
Nevertheless, it seems clear that a company which provides guard or
protective services does not thereby become a "quasi-military armed
force," even if the in(lividual guards are armed, and even though the
(ompany may also be engaged in the business of providing general in-
vestigative or "detective" services.

In the future, we will follow the decision of the Fifth Circuit in
Eq u/faa' ill interpreting and applying the Anti-Pinkerton Act; that
is, the statutory prohibition will be applied only if an organization can
be said to offer quasi-military armed forces for hire. Prior decisions
of this Office inconsistent with the Equif ax interpretation will no
longer be followed.
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(13—103315]

Fees—Membership——Appropriation Availability
Purchases of individual travel t'lith memberships in the name of a Federal agency
for the exclusive use of named individual employees is approved where flu'
purchases will result in the payment of lower overall transportation ('05(5 by
the Government.

In the matter of payment for travel club membership fees, June 8,
1978:

The San Francisco, California, Office of the T)cpartment of Trousing
and T rhan Devclopment Agency has requested our tlecision on the it'—
gality of using appropriated fimds to purchase air travel club utem
liersliiiis for use in the p'clilc111e11t of official travel between point
in tile hawaiian Islands. Sijitilar requests have i)cen receivcd orally
from other Government agencics.

Travel club cards arc issued by hawaiian Airlincs, nW. ind by
Aloha Airlines, Inc. There is a one•tmie charge of 5 for cach ineili—
hersinp. Presentation of a validated travel cliii) card entitles the pit5
senger to discoiuit fares which apply during the off—peak hours fronl
El :01 a.ni. to 6 :30 aju.. 7 days a week, and from S 11.111. to uudnigiit on
all days except Friday and Sunday. 'the discount fares arc apprOxi—
iiiatel.v tiU percent lower titan i'egullir fares, With tti'tain ext'eI)t 10115.
The $5 membership fee can 1)e recouped from tin' lesser charges paid
on one or two trips.

Ordinarily the travel club cards are issued in the name of etch mdi—
vidual ssenger and remain valid for tilt' life of tilt' nit'uiher or until
termination of the discount fares. whichever occurs first. One of the
airlines has agreed, however, to tile purchase of individual cards ill
the name of tilt' Federal agency for tile exclusive list' of each iil(lividiial
employee wild travelling on official business.

Sc don 5916. Title 5, U.S. Code, proiiiints the itsi' of appropriated
funds tir the payment of iiiembership fees or dues of employees of the
Government its individuals, except as authorized by specific ilppropri
ation, by express terms in a general a)propnat ion, or in connection
with employees training under sections 41(6) and 4110 of Title 5. See
52 Comp. Gen. 495 (1973). The prohibition confuncti in section 5916
is against the payment of membershup fees or tines of eniplo\-ees of the
Government its individuals and tlot's ilot apply 51) as to prt'vt'iit a Fed-
eral agency as such froiti beconiiug a lne:ni)er for t lie pitipost' of c:t
big out tilt' autllorized functions of the agency. See 33 (' (

PlO (1953): 31/il. 395 (1952).
The appropriation for salaries and expenses of the I)epartnieut of

housing and Urban Development. Public Law 95—119, approved Or—
toher 4, 1977, 91 Stat. 1073, 1)ro\udles funds for the necessary admnin—
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istrative expenses of carrying out the functions of that Department.
Transportation is a necessary function of that Department.

Accordingly, where it is administratively determined that the pur-
chase of travel memberships in the name of the T)epartment, for the
exclusive use of named employees, will result in the payment of lower
transportation costs by the Department, we will not object to the
purchase.

[B—191318]

Energy—Department of Energy—Contracts—Subconuracts—.—Gov-
ernment—Owned, Contractor—Operated Facilities—Procurement
Procedures
One exception to General Accounting Office (GAO) general policy of not review-
ing award of subcontracts by Government prime contractors is for awards made
'for" Department of Energy (DOE) by prime management contractors who op-
ernie and manage DOE facilities and although these prime contractors may en-
none in variations from the practices and procedures governing direct awards by
Fc leral Government. general basic principles pertaining to contract s awarded
HJ :ectiy by Federal procurement (Federal norm) provide the standard against
w;nch award actions are measured.

Contracts—Negotiation—Liequests Quotations—Evaluation
Cdtenia
Ikliilouldl it would have been ;rtiper to cancel solicitation and make sole-source
award when sole-scarce requirement is discovered after receipt of responses to
request for quotations (RFQ), award to sole-source supplier under RFQ was
not prenthcial to oilier comccetitor since ultimately the same result would have
been aitained and IitFQ did not set forth any particular basis (such as price) for
award, so that award cannot he said to have violated award, criteria.

Gnoinwis—u1wontraetsCumpeiilion—ApiicahiHty of Federal
PMiu?emen2 Rules
Ai'eaira procurement principles of fair play and impartianty require that evaiua—
tim: naP award faetors be included in solicitations. GAO recommends that DOE
require its lirime management contractor to include iich factors in its competi-
tire solicitations.

Cenntrcuetoi'egotfiation—rnolle.Source Easis—[nisilfication
Materials to be tested may ha purchased sole-source fronm only approved producer.

Con tracts Ncgcntfation—ctL$Yers or JFroGoSJs—LE'rearation—
Coc4ducovou'y
Prime cent raclor's failure to restrict solicitation to sole source does not rise to

mY' arbitrary or capricious action entitling protester to bid and proposal costs.
('usls at' preparing mul filing protest are in any event unallowable.

In the matter of Fiber Materials, Inc., June 8, 1978:
li'iber Materials, Inc. (FMI) protests the award of a subcontract for

a "rigidized but undensified preform of fine-weave-pierced-fabric
(FW1F) carbon material woven from polyacrylonitrile (PAN) yarn"
tinder request for quotations (RFQ) BKII/O7—5583 issued by Sandia
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Corporation (Saiidia) , the operating contractor for the I )epart n wiit
of Energy's (DOE) Sandia Lal)oratories.

FM1 complains that notwithstanding its lower priced offer (lh
904), Sandia awarded a contract to AVC() Corporation (AV( ()) for
$1 (i,())() on the basis of tecnicaI concerns not specified in t he il F'Q.
FM1 requests termination of the A'\C() contract, or if ternunation
is "inapprol)riate," a dual aWaF(l to FMI, 1)1115 1)111 011(1 1)roposal costs
aiid the costs of filing "this protest." For the reasons set forth herein.
the 1)rotst is denied.

This Office does not ordinarily review the award of subcontracts by
Government prime contractors, except in certain limited situat ions.
ec Optnnim S?/stelnN, Inc., 51 Comp. Gen. 767 (1975), 75 1 (PT)
166. One of the exceptions to our general policy is for those awal(15
made "for" 1)OE (previously the Atomic Energy (1oiiiniissioii and
the Energy Research and l)evelopnient Adniinistration) by prime
management contractors who operate and manage DOE facilities.
See Geiuw7 J7cctioTh,mim frs Copoiwtiom B—190ft0. January 31,
1978, 78—i CPD 78. Accordingly, since Sandia is l)l11ha5ing the ma
terial to be supplied by AVC() under Sandia's prime contract with
T)OE for the operation of Sandia Laboratories, it falls within our
subcontract award review policy.

Sandia (a subsidiary of Western Electric) operates Sandia Lal)-
oratories under a cost type, no 1)roflt, no fee contract with the I)e—
partment of Energy and its procurement policies 011(1 I)ractices are
as agreed by Sandia and DOE. The I)OE/Sandia agreement does not
require Sandia to 11'oclli'e goods and services under the provisiolis
of the. Federal Procurement Regulations (FPR) , although it does
require Sandia to include specific clauses in its contracts "as are re
(Illired l)y statute, an(l Executive Order." Since Sandia is not on—
tractilally liniited in its procurement activities by the advertismg
relpurements of the Federal Property and Adniinistrative Services
Act, 41 F.S.C. 252(c) (1970), or tile Federal Procuremmient Regula-
tions, 41 (1.F.R. 1—1.301—i (1977), Samidia conducts all of its procure-
ments on the basis of negotiation, "seeking to avoid sole source''
procurements, it claims, "to the extent. possible." We have recogmze(l
that these practices and 1)ro(e(1ll1'es of the Government's 1)rilne con-
tractors are not by themselves sul)ject. to the statutory amid regulatory
reqmremnents governing direct procuireimiemits by tue Federal Gov—
eminent, 51 (1omp. Gen. 329, 334 (1971) ; 49 il. 668 (1970), i.e., these
contractors may engage in variations from the practices and pioce-
(lures governing direct awards by the Federal Government. However,
suice the sul)contract awards are regarded as "for the Government,"
we think it appropriate to measure. tile award actions against the
general basic pi'inciples which govern the award of contracts by the
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Federal Government. Cf. 49 Comp. Gen., &upra; 51 id. 678 (1972);
Optivvum Systems, inc., supra (where the "Federal norm" is the
frame of reference applied to Federal agency approval of its prime
contractor's subcontract awards) and Griffin Construction Company,
55 Comp. Gen. 1254 (1976), 76—2 CPD 26; Union Carbide Corpora-
tion, 56 Comp. (jen. 487 (1977), 77—1 CPD 243; BRI? Prestressed
Tanks, 56 Comp. Gen. 575 (1977), 77—1 CPD 302 (regarding appli-
cation of the "Federal norm" to procurements conducted under
Federal grants).

The RFQ did not contain any award criteria, i.e., there was neither
a specified technical basis for the evaluation of offers received, nor
an indication that price would or would not be controlling. The deter-
mination not to award to FMI was based on a memorandum received
from Sandia technical personnel after Sandia's receipt of offers rec-
ommending award be made to AVCO as a sole-source supplier. The
basis for that recommendation was that:

The material being procured is intended for extensive evaluation and testing
in order to provide data characteristic of future Navy and Air Force re-entry
vehicles. The Air Force is just now completing its qualification program of
FWPF—PAN for future re-entry vehicle applications [and] only AVCO has met
Air Force Quality standards for FWPF—PAN billet preforms. The quality of
FM! material is yet to be determined, FM! has produced only other products
for the Air Force in the past. *

Y—12 [another firm] is the inventor of the high pressure densification process
for billet preforms and has been the Air Force technical consultant for carbon!
carbon materials. * * * Y—12 states that on the basis of their experience with
preform manufacturers, he would strongly recommend purchasing billet mate-
rial for evaluation purposes only from Air Force-qualified vendors, in this case
AVCO.

Because the difference in price is relatively small and represents a minor
portion of total material evaluation program expenses, we wish to have you
place the order with AVCO. Only in this way can we be assured ef receiving
material of the quality we require.

DOE further reports that tile material to be supplied under the con-
tract was to be subjected to materials analysis tests, and that the result-
ing data is needed "in conjunction with future development and
design work ' * on weapon components that will be required to func-
tion proper]y in association with the FWPF—PAN materials which
the Air Force may use in future re-entry vehicle programs." In other
words, it is Sandia's position that since it wanted to test material that
was bemg used by the Air Force, its needs could only be satisfied by ac-
juirnlg the material from the one firln whose material had received
Air Force approval.

I )( )E concedes that the RFQ should have specified the requirement
that the niaterial be Air Force qualified, and that the RFQ should
bin-c been canceled with a subsequent sole-source award to AVCO.
I)OE asserts, however, that Sandia's negotiation with AVCO on a
sole-source basis under the existing RFQ achieved the same result and
that therefore there is no reason to terminate the AVCO contract.
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The touchstone. of Federal procurement is that goods and services
will be obtained in such a way as to Promote full and free competition
for the award of contracts consistent with the nature and extent of the
goods or services being procured. See 53 Comp. Gen. 209 (1973) 41
F.S.C. 253(a) (1970) ; 41 C.F.R. 1—3.101(c) (1977). Where conipeti-
tion is feas?ble, competing ofterors sllOul(l be treated in a fair aII(l ml-
paima1 manner. See Siqnatron, me., 54 Comp. Gen. 530 (1974), 74-2
CPD 368. In this regard, we have often stated that intelligent compe-
tition requires, (78 a mat tei of sound 7r,'odu'en?ent policy, that off erors
be advised of the evaluation factors to be used and the. relative impor—
tance of those factors. See, e.g., Jfinfrties Buildinq Mainteniinee (f0111.
pany, 55 Comp. Gen. 864 (1976), 76—i CPD 168; Siqnat?on. Inc.,
supi'a. We regard this as basic to any fairly conducted procurement
and view as inimical to fundaniental Federal procurement prmncil)leS
of fair play and impartiality any procedures and PJa(tice5 which do
not comport with this "requirement." W"e therefore concur with FM1
and DOE that the RFQ was defective not. oniy because it failed to
specify Sandia's actual needs, but also because it failed to I)I'ovi(le any
basis (price or other factors) upon which evaluation for award WOul(1
be based. We are recommending to DOE that it require Sandia to in-
clude evaluation factors for award in its solicitations for competitive
procurements.

Notwithstanding these deficiencies, however, we do not believe that
FMI was unduly prejudiced by them. As we have noted, nothing in the
solicitation obligated Sandia to make award under the RFQ on the
basis of price or any other factor—FMI merely ass unwd that the low
offeror would receive the contract award. The time for FMI to have
questioned this obvious solicitation impropriety, which was apparent
prior to the date set for the receipt of proposals, was priOr to that.
date. 4 C.F.R. 20.2(b) (1) (1977). Thus, FMI cannot now assert en-
tit.lemnent to award on the basis of its lower price..

'With regard to the RFQ's failure to set forth Sandia's actual, more
restrictive needs, we see no point in objecting to Sandia's failure to
cancel the RFQ and make a separate award to AVCO since it appears
that Sandia has established that a sole-source award to AVCO would
have been proper. The record shows that the XVCO material had been
"flight tested" and extensively evaluated prior to being qualified by
the Air Force for use on re-entry vehicle applications, and that Sandia
needed its own data on this material for application for future re-
entry vehicle, programs for use with military weapon components to
be designed and developed by Sandia. The record further shows that
the FMI material had not been Air Force qualified, and that Sandia,
without the, Air Force. qualification, could not be certain that the
properties of the materials proposed by FMI are sufficiently similar to
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the qualified AVCO material to provide meaningful data for Sandia's
own design programs. A sole-source award to AVCO under such cir-
cumstances is not objectionable. See, e.g., Allen and Vickers, Inc., et
al., 54 Comp. Gen. 445 (1974), 74—2 CPD 303; H.J. Hansen Company,
B—181543, March 28, 1975, 75—1 CPD 187. Thus we conclude that
award to AVCO was appropriate. There is, of course, no basis to
recommend a "dual award" as FMI requests. Moreover, the foregoing
does not, in our opinion, preclude FMI from supplying similar ma-
terials for "other" Sandia research or design programs as it asserts.

With respect to FMI's request for bid and proposal costs, bid prepa-
ration costs will be allow-ed where. the Government acted arbitrarily
or capriciously with respect to a claimant's bid or proposal; mere
negligence by the procuring activity is generally not sufficient to
support a claim for bid preparation costs. I?. J. Beasley Construction
Corporation, B—190154, October 5, t977, 77—2 CPD 274. In view of
our conclusions, we believe the most Sandia can be charged with in
this respect is negligence in failing to restrict the procurement to a
sole-source----and this does not rise to the level of arbitrary or capri-
ciotis action. Cf. William D. Freeman, M.D., B—191050, February 10,
1978, 78—1 CPD 120. Moreover, even if FMI were able to show entitle-
ment to bid and proposal costs, such costs would not include the costs
of filing this protest because:

Expenses incurred subsequent to bid opening * * to pursue a protest are
not expenses in undertaking the bidding process * ' '. See Deseomp, Inc. v.
Sam jm'on, 377 F. Supp. 254 (P. Del. 1974) Matterof 'rcqucncy Electronics, Inc.,
B—178164, July 5, 1974.

In Deseomp, supra, at 361, the court * * * held that since the claimant '* *
has pointed to no statute or court-made exception authorizing the award of the
protest costs or attorney fees, they will not be allowed" T H Company, 54
Coinp. (len. 1021, 1027 (1975), 75—1 CPD 345.

Accordingly, the protest, and the claims for bid and proposal costs
and bid protest costs are denied.

(B—145455]

Transportation—Vessels——American—Cargo Preference—Routing
Where service in United States vessels is not available for entire distance
between U.S. port of origin and overseas destination, 1904 Cargo Preference
Act requires transportation by sea aboard U.S. vessels with transshipment to
foreign land carrier to be preferred over transportation by sea aboard U.S.
vessels with transshipment to foreign-flag feeder ship even though latter is less
costly.

In the matter of interpretation of 1904 Cargo Preference Act, 10
U.S.C. 2631 (1976), June 12, 1978:

The Assistant Secretary of the Navy (Manpower, Reserve Affairs
and Logistics) requests an advance decision involving the 1904 Cargo
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>Preference. Act, 10 U.S.C. 2631 (1976). lIe. states that; the question
is whether that Act prohibits the l)epartmeiit of l)efense from using
in overseas areas foreign-flag sluppmg services for shipping iiiilitary
supplies where there is no Inited. States vessel available and where
use of the, foreign-flag shipping services wrnul(l result in the oveiulh
lowest transportation cost to the Government

The Assistant Secretary states that, the need for this authority arises
from the increased use of containers and containerslnps for traiis-
portation of cargo by sea and the increasingly common use of large
transoceanic containerships to serve only one or two major ports.
Assembly and distribution of container cargo from and to ports a
relatively short distance away from these major pois ordinarily is
Performed in auxiliary ships operated umder foreign flag. These
auxiliary ships are referred to as foreign-flag feeder ships and their
service has been called foreign-flag feeder service.

The Secretary refers to our decision in 49 (1omp. Geii. Ti5 (1910)
in which we held that the 1904 Cargo Preference Act prohibits the
use of foreign-flag feeder shipping services for an part of a voyage
where shipping services are available, in United States vessels for the
entire distance between l)Orts of origin in the United States and the
destination port overseas, lie mentions (lifliculties and inconsistencies
which arise because of that decision which lie believes require our
further review.

As examples of the types of problems now encountered, the, Assist-
ant Secretary refers to the transportation of (IF containerized miii-
t'y cargo between U.S. East. Coast ports and 1)lac{'s in Scotland such
'as the l)oi'ts of Grangeinouth and (+reenock audi the city of Thiurso.
This trade is served by three U.S.-flag carriers.

One U.S.—flag carrier sails to Rotterdain, Netherlands, where it
transships to foreign-flag feeder ships cargo deStine(i to Grange-
niouth; cargo for Greenock and Thurso is further transshipped at
Grangemouth to foreign land carriers.

The. other two TT.S.-flag carriers sail to Fehixstowe. England. where
they transship to foreign land carriers cargo (lestined to the three
places in Scotland. One, of these carriers offers au alternative route
to Greenock utilizing transshipment at Felixstowe to a fOr(igii—f1ag
feeder ship; it also offers an alternative route to Thurso utilizing
transshipment at. Felixstowe to a foreign-flag feeder ship and a fur-
ther transshipment; at Greenock to a foreign land carrier.

In the Assistant Secretary's view, use of the [T.S.-Ilag carrier which
transships cargo at IRotterdam to foreign-flag feeder Shi1)s should

1)referred because it offers the overall lowest transportation cost
to the Government. This view-, lie says, is clearly consistent with the
197() decision because. none. of the three carriers serves the three places
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in Scotland with United States vessels. He believes that the alterna-
tive of using the ot.her two carriers who transship at Felixstowc to
foreign land carriers would result in a preference for foreign land
transportation over foreign water transportation, a preference he
cannot read into the 1904 Act.

The Assistant Secretary also states that if we believe that service
through Felixstowe is required by the Act, a further question is
presented: Should the less expensive foreign-flag feeder service be
favored over the more expensive foreign land service l

The 1904 Cargo Preference Act, as amended, 10 U.S.C. 2631 (1976)
reads:

Only vessels of the United States or belonging to the United States may be
used in the transl)ortation by sea of supplies bought for the Army, Navy, Air
Force, or Marine Corps. However, if the President finds that the freight charged
by those vessels is excessive or otherwise unreasonable, contracts for transpor-
tation may be made as otherwise provided by law. Charges made for the trans-
portation of those supplies by those vessels may not be luiher than the charges
made for transporting like goods for private persons.

In 49 Comp. Ge.n. 755 we recognized that the statute is subject to
two exceptions, one express and the other implied. If the President
finds that the freight charged by United States vessels is excessive
or otherwise unreasonable, the statute explicitly provides that con-
tracts for transportation may be made as otherwise provided by law.
And in the present case we assume that no such determination has
been made.

The second exception arises by necessary implication in circum-
stances where United States vessels are not available to perform the
transportation by sea that is required. In such circumstances, foreign-
flag vessels may be used. 26 Op. Atty. Gen.. 415, 419 (1907). As
(Yurran v. L(thd, 420 F.2d 122, 133 (D.C. Cir. 1969) makes clear,
the implied exception may be used where ". . . military supplies, per-
haps urgently needed, must sit upon the docks despite the availability
of foreign vessels to carry them" which is not the case here.

We (leclined in 49 Comp. Gen. 755 to read a third exception into
the Act to permit transportation by sea of containerized military
<argo in a 1T.S.flag ship for the major part of the voyage and in
a foreign-flag feeder ship for a minor part of the voyage where United
States vessels were available for the entire distance at charges not
excessive or otherwise unreasonable. here, United States vessels are
are not available for the entire distance. The question then is whether
the Act prohibits traisshipment to foreign-flag vessels when trans-
shipment to foreign land carriers is available.

In our view the plain words of the 1904 Cargo Preference Act pro-
hibit the use of foreign-flag vessels for any "transportation by sea"
absent circumstances justifying the use of either of the two recog-
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nized exceptions. The fact that TT.S.-flag carriers iii the exercise of
their managerial discretion chose different. intermodal arrangenient s
for moving containeri'ied transl)ortation hetweeti places is nuniate
rial; the law iii requiring the use of United States vessels necessarily
forbids the use of foreign vessels.

The idea that use of the V.5.-flag vessel which transships cargo at
Rotterdam to foreign-flag feeder ships should be pref erred because it
offers the lower overall transportation cost also is immaterial. The
mandatory language of the law clearly indicates that cost considcra
tions cannot be used to avoid the requirement that United States
vessels be used except where the President finds that the freight
charged is excessive or otherwise unreasonable. 48 Conip. Gen. 429, 43i
(1968) ; 43 h/. 792, 797 (1964). Furthermore, our decision in 49 Camp.
Gen. 7'S5 (1970) is inapposite because that decision involved a situation
where the transportation by sea could be performed entirely by Uiiited
States vessels.

The use of the two carriers who transship cargo at Felixst owe to
foreign land carriers in our opinion does not introduce into the 199!
Cargo Preference Act a preference for foreign land tranportatictn
over foreign water transportation. One lnhl'pose of tlte law is to protect
American shipping from competitlve foreign shipping, not from for
eign land transportation. Further, the form of inland movement front
the port is immaterial. See 43 Comp. Gen. 792 (1964).

The last consideration prohilntmg the use of foreign—flag vessels in
this case, besides the plain words of the. 1904 Act, is the practical chifl
culty of determining the acceptability of the alternatives inrolvmg the
use of foreign-flag vessels. The objectives of the Act are to aid TThit ccl
States shipping. foster employment of United States seatiten. and
mote the shipbuilding industry in the United States. .'i ('coup. ( ha.
809. 811 (1973). Would using a foreign-flag vessel front Itotterdauc,
Netherlands, to coml)lete the. voyage to the three destinations in Scot
land better fulfill the AcPs ohiectives than using a foreign—flag vessel
from Felixstowe, England? Should this determination be made by
con iparing the nautical mileage from ltott erdam to destination with
the nautical mileage front Fclixstowc to destination, or by comparing
other factors or alternatives? If there were an alternative o Using
a. TThited St ates flag vessel to a port in the (Marihhcan vhiieli used a
foreign-flag vcssel to complete the voyage to any of the three destina
tions in Scotland, would that he an acceptable alternative ? There
is noth:ng in the 1904 Act or its legislative history to help answer
these questions. And we think that given these problems, relaxation
of strict enforcement could lead to reduction in the use of United States
vessels contrary to the intention of the 1904 Act,
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Since we have decided that service through Felixstowe with a trans-
shipment to foreign land carriers is required by the Act, no answer is
necessary to the question of choosing at Felixstowe between the more
expensive foreign land transportation and the less expensive foreign-
flag feeder services.

[B—191076]

Leaves of Absence—Sick—Substitution for Annual Leave
Employee entitled to use sick leave specifically requested that such time be
charged to annual leave. Family's timely request subsequent to employee's death
that sick leave be substituted for annual leave may in agency's discretion be
allowed and be basis for agency to pay additional lump-sum leave payment to
survivor. B—164346, June 10, 1968, aud B—142571, April 20, 1960, modified.

In the matter of Interstate Commerce Commission—retroactive
substitution of sick leave for annual leave, June 12, 1978:

The Chairman of the Interstate Commerce Commission has re-
quested a decision as to whether an absence, which could have been
charged to sick leave but was charged to annual leave at the employee's
request, may after the employee's death be charged to sick leave with
the recredited annual leave included in a lump-sum leave payment to
the survivor of the deceased employee.

The Chairman states the circumstances as follows:
An employee of this Commission requested annual leave, which was approved

for the period, November 7—18. He signed the time and attendance cards before
commencing the leave. He committed himself to a hospital on November 7, for
psychiatric care and was discharged shortly before his death. He did not wish it
to be known he was seeking professional care and did not inform anyone at the
Commission that he was going to the hospital. His hospitalization was learned
only after his death, when we were informed by a member of his family. The
family then requested that his annual leave be recredited and his absence be
charged to sick leave. This request initially was denied hy the Commission as
the employee had requested the annual leave purposely.

Further, it is administratively reported that the employee was on
duty immediately prior to the period of leave in question, and that he
returned to duty on November 21, 1977, was on sick leave on Novem-
ber 25 and returned on duty on November 28 until his death on No-
vember 29, 1977.

In 31 Comp. Gen. 524 (1952), it was recognized that absence due to
illness may be charged to accrued annual leave if timely requested by
the employee and approved by the administrative office concerned. The
charge to annual leave in the present case is in accord with that
(lecisioll.

The Chairman has cited two decisions of our Office, B—142571,
April 20, 1960, and B-.164346, June 10, 1968, which hold that sick leave
may not be retroactively substituted for annual leave granted specif-
ically at the employee's request for the purpose of a greater lump-sum
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payment to the survivor of a deceased employee. lie stat es, however,
that those rulings may not necessarily apply to the. l'eiìt sit uaton.

The Court of Claims recently decided LiiO-1R€/j V. T it;teif Sfatr, No.
213—lB (Ct. Cl. .JuIy 8, 1977), an analogous case wherein an
requested and was granted annual leave for a period of incapacity to
prevent possible forfeiture. Later that calendar year the employee
elected to retire and requested that sick leave be retroactivel cIiaiiretl
for the period in lieu of the annual leave previously requested and
granted. His request was motivated by the fact that the annual leave
could be. included in his lll1i1l—llll1 paymeit, while the fiact ional
month credit for sick leave gave him no benefit for retirement pur
p'• The court held that when an employee seeks leave substitution
to be compensated for all his accumulated annual leave in the same
year of his retirement, substitution of sick leave for annual leave is
allowable. The court, although affirmatively limiting its holding to the
specific facts of the case, made the following suggestion to our 0111cc

It would not he inappropriate for the General Accounting Office to review'
(IC JiOVO its over-all post hoc leave-substitution policy in the light, first, of the new
1969 and 1973 legislation, and, second, of the reality anti measure of flit' burden
on the employing agencies of permitting such retroactive adjustments. It may
well lie that leave changes should he allowed unless the agency itself feels I Intl
the administrative burden is too great, and accordingly adopts an internal regula-
tion limiting or curtailing flit' privilege. It may even lie that no rule alildiciihle to
the whole Government need lie continued or promulgated, hut that the matter
should lit' left to each agency's ow—n assessment of the needs of its employees
balanced with the administrative ease or trouble in accommodating those needs.

Without attempting to set forth a new general policy at this time, we
now believe that, at least in those cases where the employee retires or
dies during the same year in which the leave is taken, and a timely re-
quest is made, it is appropriate to permit agencies to allow retroactive
leave substitution in their discretion dependmg upon the cirelim-
stances of each case. Our l)rior decisions to the extent of any incon
sistency with this decision will no longer be followed.

In the present case, therefore, we have no objection to the retroac-
tive recretliting of annual leave of the deceased emploee and tlit'
charging his absence for the period of November 7—18, 1977, to sick
leave if the Interstate Commerce Commission, in its discretion, deter-
mines that such action is appropriate.

[B—191286]

Compensation—Promotions__Temporary—Detailed Employees
Arbitrator aw-arded hackpay to two employees based on provision in negotiated
agreement requiring a temporary promotion when an employee is assigned to
higher grade position for 30 or more consecutive work days. Award may lie im-
plemented since arbitrator reasonably concluded that agency violated agreement
in assigning higher grade duties to grievants for over 30 days. Award is con-
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sistent with prior General Accounting Office decisions and does not conflict with
rule against retroactive entitlements for classification errors.

In the matter of Roy F. Ross and Everett A. Squire—arbitration
award of temporary promotions for higher level duties, June 12,
1978:

This action involves a request by the Federal Labor Relations Coun-
cil, dated February 7, 1978, for an advance decision as to the legality of
implementing the backpay award of an arbitrator in the matter of
internal Revenue Service, Jacksonville District and National Treas-
ur'y Employees tJ'nion, Florida Joint Council (Russell A. Smith, Ar-
bitrator), FLRC No. 77A—97. The arbitrator found that the agency
(IRS) had violated its collective bargaining agreement with the union
(NTEU) in failing to temporarily promote the two grievants during
their assignments to higher grade duties, and he awarded them back-
pay as a remedy. This case is before the Federal Labor Relations
Council as a result of a petition for review filed by the agency alleging
that the award violates applicable laws and regulations.

BACKGROUND

The background of this case, as presented in the arbitrator's award
and opinion dated July 21, 1977, is as follows. The grievants, Roy
F. Ross and Everett A. Squire, were employed as Revenue Officers,
grade GS—9, by the Internal Revenue Service, Jacksonville District,
and were assigned to the Collection Division in the IRS office in St.
Petersburg, Florida. The principal duties of a Revenue Officer in the
Collection Division are to arrange for the collection of delinquent
taxes and to secure delinquent returns. Each ease. is assigned a nu-
meric indicator supplied by the IRS computer on the basis of selected
objective criteria. Pursuant to the "Case Assignment Guide for Reve-
niie Officers" of the IRS Manual, the numeric level assigned indicates
the predicted grade level of the case and is the primary consideration
in the assignment. of cases for field contact. Numeric Level 1 eases meet
the predicted work requirements of grade GS—12; Level 2 cases meet
such requirements of grade GS—11; and Level 3 cases are for lower
grades. The general objective is that Level 1 and 2 cases are to be as-
signed to Revenue Officers in grades GS—12 and GS—11 to the maxi-
mum extent feasible, but they may be assigned as developmental work
to lower graded officers to enable them to gain experience in higher
grade work. Such developmental work normally should be no more
than 25 percent of their work. Finally, group managers are authorized
to review the cases and make changes in the numeric level indicators.

On or about November 24, 1975, there was a general reallocation
of case assignments to Revenue Officers in the St. Petersburg office.
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As a result of that action, Messrs. Ross and Squire lied grievances
in late January, 1976, requesting teniporarv promotions t< griule
GS 11 for the period from November 24. 1975, to Jaimarv 26. 1976.
in the case of Mr. Ross 'and fr(rnt ±eceniber 9, 1975, to January 26,
1976, in the case of Mr. Squire. The grievants also requested lwrnta-
nent promotions to grade GS-41. but it appears that they later
withdrew that request.

The grievants sought these temporary 1)rOmOtiOfls l111(ler the pro-
visions of Article 8 (Details), Section 1, of the Multi-District. Agree-
inent. between Internal Revenue Service and National Treasury Em-
ployees Fnion, on the ground that more than So l)erCent of their
case load and completed work had been classified Level 2 (GS ii)
work for a. period of more than 30 working days. Almost irninediatdy
after the two grievances were filed, the agency conducted a review
of the grievants' case inventories in order to evaluate the grievances.
The review was conducted on January 29. 1976, 'by two management
officials and a union representative. The concluded that only a small
l)OrtiOfl of the cases then assigned to Messrs. Ross and Squire actually
belonged in Level 2 and, therefore, that. the prior assignment of Level
2 cases to them did not constitute a detail to a higher grade position.
They did not, however, change the coded level of the cases to Level
3 or reassign the cases to other officers at, that time. Then, on March 1,
1976, there was another reshuffing of assignments and the 1)111k of
the Level2 cases assigned to the. grie.vants were transferred to Revenue
Officers of grade (-S--11 classification.

The Acting District Director of IRS denied the grievances on the
ground that \Iessrs. Ross and Squire were not assigned or detailed
to a position of a higher grade Since no vacant posit ion of a higher
grade existed, and therefore, there. was no violation of Article K
Section 1, and no basis for the relief requested.

ARBITRAToR'S OPINION ANT) AWART)

The arbitrator first addressed the issue of whether the grievants
did in fact perform grade GS—11 work oluring the periods claimed.
rflw stan(lard lie applied is whether the higher level (luties assigne(l
are greater than normally expected of "developuiental" work and
have been performed at least at the minimum range of skill and
responsibility expected.

lie found that, on November 24, 1975, each grievant was assigned
to prepon(lerance of cases that were. coded Level 2 and thus pre-
sumably involved grade GS—1l work. Mr. Squire received 75 cases,
of whic.h 62 (84 Prcei1t' were coded at Level 2. Mr. Ross received
26 cases, of which 22 (85 percent) were Level 2. After November 24,
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19Th, Mr. Squire testified that a preponderance of his work was on
Level 2 cases and that in the next weeks he closed 36 cases, of which
30 were Level 2. Mr. Ross testified that, between November 24, 1975,
and January '28, 1976, lie received 92 more cases, of which 58 (62
percent) were Level 2, and an additional 42 cases by transfer, of
which 33 were coded Level 2. lie closed 33, of which 21 were Level 2.

This data was not challenged by the IRS nor was there any evidence
submitted that, prior to the file review of January 29, 1976, the agency
revised the 1vel of any assigned case or questioned the job perform-
ance of grievants. As to the January 29 review, the arbitrator noted
that it did not focus on the cases closed after November 24 and prior
to the filing of the grievances and should not be given retroactive
effects as an evaluation of the work performed prior to January 29.

On the 'basis of the foregoing analysis, the arbitrator found that
the grievants had performed a substantial amount of grade OS—li
level work during the period November 24, 1975, to January 29, 1976,
such as to warrant a finding that they had been assigned to grade
OS—il work for that period within the meaning of Article 8, Section
1, assuming its applicability, lie further found that the proportion
of such higher level work far exceeded the normal maximum of 25
percent properly assignable for "developmental" purposes. After
January 29, he found that the grievant.s did not perform a significant
amount of grade GS—11 work.

The arbitrator then turned to the issue of whether Article 8, Section
1, of the agreement applies to the facts of this case. It reads as follows:

The Employer agrees that an employee who is assigned to a position of higher
grade for thirty (30) consecutive work days or more will he temporarily pro-
moted and receive the rate of pay for the position to which he is temporarily
promoted. The Employer further agrees to refrain from rotating assignments of
employees to avoid compensation at the higher level.

The arbitrator concluded that this provision applied to the griev-
ance on the basis of an analysis of the nature of work performed, with-
out regard to whether there had been a formal assignment 'or detail of
the employee to the higher graded position or whether a vacancy
existed in the higher graded position, provided that the job duties as-
-igned at. the higher level were of a quant.ity or magnitude beyond
that normally expected of "developmental" work assignments and were
performed at the minimum level of skill and responsibility properly
e.xpcc.ted. In so holthng, he rejected the agency's contention that Arti-
cle 8, Section 1, applies oniy when an employee has been detailed to
a position for which there is a funded vacancy.

The arbitrator also rejected the agency's contention that the griev-
ances involving Messrs. Ross and Squire must be considered under
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Article 9, Section 2, of the agreement dealing with Evaluations of
Performance. That. section provides, in pertinent, part. as follows:

* ' * Wbere it has been administratively determined that an employee has
performed:

1. higher graded duties for iO or more of the previous 12 month period,
2. in a manner which fully meets the performance requirements or the

higher graded duties,
such performance will be recognized by a Special Achievement Award. * *

The arbitrator stated that Article 9, Section 2, can he read as dealing
with a situation where, over a long-term 1)el'iO(l, the. eml)lOyee intermit—
tenth- performs higher graded duties aggregating 50 percent or more
of his time, while Article 8, Section 1, can 1)0 read as dealing with a
situation where the employee for a shorter period of time (but at least
0 consecutive days) performs such duties as a significant port ion of
his total work load.

The arbitrator also rejected the agency's contention that the griev—
ant;'s coniplamt involves a classification error for which a statutory
aI)Pelll pro'edure exists. Tie found that, since the cO]1ll)laillt dealt with
the. fern polwr!/ assignment. of higher graded work which was normally
assigned to someone in an established grade GS—11 Revenue Officer
position, the Civil Service Commission (CSC) classification ap)eitl5
procedure would not be available. Finally, lie ruled that hackpav was
not precluded liv rulings of the Supreme Court or the Comptroller
General.

Therefore, the arbitrator sustained the grievances and awarded the
grievants back)ay based upon the pay differential bet ween gradcs OS
9 and OS—-li for the applicable periods.

On appeal to the Federal Labor Relations Council, the agency con
tends that the arbitrator's award is inconsistent with and in violation
of the classification requirements of the CSC since the arbitrator ig-
nored the position classification standards promulgated by the ('5(1
for the Internal Revenue Officer Series, GS—1l(9—0, and substituted
the agency's case assignment guide" in determining whether the grwv
ants had actually pei'foiiied higher level duties. The agency also ar
gues that the issue is essentially a classification question. that. is.
whether the duties which the grievants were assigned should have been
classified at the gi'ade OS—il level. Thus, the agency concludes: (1)
that. the award may not be implemented since the issue involves (lussi
fication appeals which are subject to a statutory appeals procedure
and are, therefore, outside the SCOC of arbitration; (2) that backpay
lilay not be awarded for classification errors; and (3) that the decisions
of our Office concerning extended details are not applicable.

The union contends that the arbitrator's finding that the grievants
perfoi'iiied grade OS—il work is a finding of fact which is not review-
able by the Council and is not otherwise in contravention of CSC
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classification standards. The union also argues that the classification
appeals procedure is inappropriate in this case since the grievants do
not seek to have their positions reclassified but rather seek only higher
pay for temporarily assuming the duties of a higher graded position.
Finally, the union states that the award of backpay is appropriate
under decisions of our Office since there has been a, violation of a col-
lective bargaining agreement.

DISCUSSION

Because of the Comptroller General's authority over the expendi-
tures of appropriated funds (31 U.S.C. 74, 82d), the Federal La-
bor Relations Council has requested our decision as to whether the
arbitrator's award violates applicable law. In deciding the issue, we
fully agree with the Council's view that courts and agencies author-
ized to review an arbitration award must be reluctant to interfere with
it. At the same time, we must carry out our statutory duty to make
sure that Federal funds are spent only in accordance with the laws
passed by the Congress. Accordingly, our duty is to determine whether
the award made by the arbitrator is consistent with applicable laws,
regulations, and Comptroller General decisions so that it may be
validly implemented through the expenditure of appropriated funds
for backpay.

We have held that the violation of a mandatory provision in a ne-
gotiated agreement, whether by an act of omission or commission,
which causes an employee to lose pay, allowances, or differentials is as
much an unjustified or unwarranted personnel action as is an improper
suspension, furlough without pay, demotion or reduction in pay, pro-
vided the provision was properly included in the agreement. See A-
wtte Smith, et al., 56 Comp. Gen. 732 (1977) and decisions cited there-
in. The Back Pay Act, 5 U.S.C. 5596 (1976), and the implementing
Civil Service Commission regulations contained in 5 C.F.R. Part 550,
Subpart H, are the appropriate authorities for compensating em-
ployees for such violations of a negotiated agreement assuming there
is a finding that the denial or loss of pay or allowances is a result of
and would not have occurred but for the unjustified or unwarranted
personnel action. Smith, 'upra. See also 5 C.F.R. 550.803(a), as
amended March 25, 1977, 42 Fed. Reg. 16125.

In ruling upon the legality of appropriated fund expenditures in-
cident to arbitration awards, we generally will not rule upon any ex-
cept ions to the arbitrator's award relating to th facts, and thus, in
the present case, we shall limit our consideration to the legality of im-
plementing the award based on the facts as found by the arbitrator
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that the grievants had performed a substantial amount of grade US Ii
work during the 1)eflod ill question.

in the case before us, the IRS, in eflect, maintains that the arbh
trator misinterpreted Article S, Section 1, of the agrecitient The
agency s view is that the section applies only to (let aila to iiitrher
grade positions and not to titi' assignment of higher level (Tilt('S. Thus.
according to the agency, the section (Toes not apply to the instant case
because the gnevants were not "detailed'' to vacant, budgeted posh
tions within the meaning of the Federal Personnel Manual, but were
merely assigned higl1er graded duties.

The arbitrator carefully considered the IRS arguments on t his is
sue. Tie posed the question and answered it as follows (Opinion,
p. 24)

In view of the conclusions reached above, it is necessary to (leterinine wliellier
Art ide 5, Section 1, applies to a f;tct sitnatioa such as that posd iii the histiznt
eases. The niiteria1 iaterpretitive question is whether it has aiqilicalio:; oii the
basis aloae (if an analysis of the nature of the work performed duruigaeini'eiw
live :3(1—day period, without regard to whether there has (teen a formal as4gii
meat or 'detailiiig'' f the employee to the iagher U S grade and \VJO 1 hi r ir ma it
here exists a 'viieauey'' in the (iS 11 posi tiou. Tn my j ndgnient . al(iii imrh the

question is not free from doubt, ii proper interpretation is that it hits iilIlaahioii
hi the fonaer eireum,ista lice fl n(ed the emph yees performna flee of p ui dat it 's
(If the lngimer grade level is such as to meet the standards outlined iii time analysis
in Part I of this Opiriomi, i.e.. whero I lie oh (lnties assigned are Of a qmimtt ily or
nitigni tuile 1 ieyi md thkt normally expeeeml imf deveh (i(iiieitt al' ivi irk mmssirii
atents and have (teen performed at least at the mainimuni level of skill aad re—
spoiisilnlity properly to lie expe(ted.

Tie, therefore, determiucd that Article , Section j , of t le affreeuneuit
applied to the grievances before huii based on the nat tire of the worAc
perh)rIned, without regard to whether there had been a furman! assign
miient or detail to t lie higher grade or whether there wasavmteata' in
the higher tirade posit ion. The 51 ate(T (Opinion, p. !t) that " ijI the
iiri)t' perfoinance of higher graded work of significant ananuits con
stilti in etleit, till 'assignment' (if the cii iplovee to t lie mhmNsificat uni to
which siuhi work is norniall assigned, then it follows that there was
a t eiii])orarv assignment to a 'posit ion,' imaniely that of t lie classifica—
t ion. The 05- 11 Revenue Oflicer classification obviously is a positiomi.

in our comisidemation of till arbitration award, we will give great;
weight to the arbitrator's interpretation of the collective barga imiiug
agreement. If it representsarcasonah ile itIterhiret at ion of the tiegot i-
ated agreement uunder the circmummstances 0 f the case, we ivi nice? it t lie
arl)itm'al or's interpi'etation, even it mm ore t hami one mitt eli(met mit lout mOul( i

lie it imide or we m night inive mm ite rpret e the agreen ment ii itleremti 1 y iii
the tim-i instance.

In the present case, the negot nit ed agreement- clearly could be iii—
en uretett to apply only to lot-i i ml details to vactuit liighe r level posi—
ions, its the I ItS has interpreted it. But the agreement must be looked
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at in the context of the facts of the case. Here, the difference between
the grades of Revenue Officers is based in large pat on the level of
difficulty of the cases assigned. As stated above, the IRS has established
a system of coded numeric levels for case assignments equated to grade
levels, as well as a procedure for revising the coded level if neces-
sary. TTnder such a system it seems clear that assigning all or substan-
tially all higher grade work to a Revenue Officer would be tantamount
to a detail to the higher grade position. The arbitrator found that 84
percent and 85 percent, respectively, of the cases assigned to the griev-
ants on November 24, 1975, were higher grade work.

We note that in the last sentence of Article 8, Section 1, the agency
has agreed "to refrain from rotating assignments of employees to avoid
compensation at the higher level." We think it is reasonable to inter-
pret Article 8, Section 1, as also applying to prohibit the agency from
assigning a significant amount of higher level cases to a Revenue Officer
for 30 (lays or more to avoid compensation at the higher level. In our
opinion, therefore, the arbitrator's interpretation of the collective bar-
gaimming agreement between IRS and NTETJ is reasonable and proper
and we will accept it for purposes of determining whether his award
is valid.

We have considered the objections to the award raised by IRS and
have concluded that the award does not violate law or regulation for
the reasons set forth below.

The award is consistent with prior decisions of this Office. We have
upheld prior awards of retroactive temporary promotions with back-
pay based on the assignment of higher level duties to employees. Thus,
in Annette Smith, 56 Comp. Gn. 732 (B—183903, June 22, 1977), the
arbitrator had found that, in addition to periods of formal details, the
agency had on numerous occasions assigned custodial employees to
perform higher grade duties for extended periods without officially re-
cording such details. We upheld the award of backpay for both periods
based on our 7'wne-caldweZZ decisions, 55 Comp. Gen. 539 (1975) and
56 Il. 427 (1977), which permitted backpay for details of more than
120 (lays to higher grade positions.

Although our Thrner-Caldwell decisions are based on the 120 day
period for details to higher grades specified in the Federal Personnel
Manual, they do not preclude retroactive promotions for shorter
periods when specified in agency regulations or in negotiated agree-
jiients. In Kenneth Fenner, B—183937, June 23, 1977, where nondiscre-
tionary agency regulations provided for temporary promotions for
details of more than 60 days to higher grade positions, we held that the
agency had a mandatory duty to promote an employee beginning on
the 61st day of such a detail. See also Burrell Morris, 56 Comp. Gen.
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756 (13—187509, July 11, 1977). where we held that an S-day detail of a
prevailing rate employee to l)el*forlll the duties of a higher level Gen—
end Schedule position Was a violation of a collective bargaining agree—
nient provision. \Ve concluded that the violation constituted an unwar—
ralite(l personnel action which entitled the eIi1)loyee to corrective
action under the. Back Pay Act.

Accordingly, in the pn'seiit case, the 30-day period specified hi
Article S. Section 1. of the agreement is not precluded by 'i",mi—
(lqlThm'ii. Since the, Federal Pers)nnel Manual (Chapter 300, S Ac)
periiiits an agency to provi(le for temporary pioniotions for brief
1)ei'iods of service, an agency may enter into a collective bargaining
agreement making such pmiiiotions mandatory for perio(Is of less than
120 (lays.

Another decision of this 0111cc involved facts very similar to those
involved iii the present grievance of Ross and Squire. In B- 181173,
oveniber 13, 1974, two grade US—S voucher examiners, who normally
worked on travel vouchers, were requested to pi'ocess more difliciilt
employee relocation vouchers because thy office has accumulated a back-
log of this work. The. relocation vouchers were normally assigned to
grade US—B voucher examiners. After a l)eriod of training they spent
51 months processing the relocation vouchers before they were re-
turned to their regular duties. The employees filed a grievance, through
their union, under a. negotiated agreement provision requiring tempo—
rarv promotions for details to higher grade positions of 60 days or
more. Even though there had been no fornial detail, the arbitrator
found that the. two employees had been "detailed" to a temporary
assigmnent of performing higher level (hities and that the agency had
violated the agreement by failing to compensate them as "temporarily
l)romoted" to grade US—B during the 514—nionthi period. We 1II)lleld the
award on the ground that the agencys failure to temporarily pi'omote
iii violation of the agreement was an unjustified personnel action under
the lack Pay Act which entitles the employees to backpay. ee also
54 ('omp. Uen. 263 (1974).

This case does not involve the situation of a detail to a position
which has not been established or classified. See TV/file TV. Citenkig—
1mm, 55 ('omp. Uen. 1062 (1976). It is clear in the record before us that
the position of Revenue Officer, grade US—li, is an established and
classified position with position classification standards which describe
the nature and complexity of assignments as presenting a wider range
of problems than those encountered at the grade GS—9 level.

The agency has not denie(l the existence of an established grade
US—li position, but it argues there were no vacant, funded positions
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at grade GS—11 to which the grievants could be assigned. WTe are un-
aware of any requirement that a position he vacant in order for an em-
ployee to be detailed to that position, and we would point out that the
definition of a detail as set forth in the FPM Manual, Chapter 300,
Subchapter 8, states that a position is not filled by a detail since the
employee continues to be the incumbent of the position from which he
is detailed.

Finally, the agency contends that the grievance actually involves a
classification appeal which is outside the scope of arbitration and that
the award violates classification requirements of the CSC. Classifica-
tion appeals to the Civil Service Commission are subject to theY pro-
cedures set forth in 5 U.S.C. 5112 (1976) and 5 C.F.R. Part 511, Sub-
part F (1977). These provisions establish the right of an employee to
have his current position reviewed and classified based upon those
duties officially assigned to the employee at tile time the appeal is filed.
however, we believe that grievances or claims concerning temporary
assignments of higher level duties or details do not involve improper
classification and are not cognizable under the classification appeal
procedure. The rule against retroactive entitlements to backpay for
classification errors was reaffirmed by the United States Supreme
Court in United States v. Testan, 424 U.S. 392 (1976), but it is our
view that the Testan case is limited to improper classification and does
not affect entitlement to temporary promotions for improper details.
See Reconsideration of Turner-Caidwell, su/n'a. Moreover, we do not
agree with IRS that the arbitrator (lisregarded the CSC's classification
standards. It appears to us that he followed tile agency's own practices
implementing the classification standards by assigning numerical
levels to the cases assiglied to Revenue Officers, representing tile pre-
clicted degree of dilliculty of each case.

This decision is not intended to change the general rule that the mere
accretion of duties in a position does not entitle the occupant to a
Promotion. We simply hold that where there is a mandatory provision
requiring temporary promotion for assignments to higher level posi-
tions and where the fact-finder has determined that the, assignment of
higher level work is of such magnitude as to be equivalent to a "detail"
to the estai)hshed higher level position, an award of a retroactive tem-
porary promotion with backpay may be proper depending upon the
circumstances of the case.

CONCLUSION

We believe tile arbitrator's interpretation of the contract and his
award are reasonable and consistent with law, regulations, and prior
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decisions of our Office. Accordingly, we conclude that the arbitrator's
award is valid and may be implemented.

(B—138942]

Travel Expenses—Air Travel—Fly America Act—Applicability
Joint Travel Regulations may he revised to indicate that section 5 of Interna-
tional Air Transimrtntioui Fair ('ompetitive Practices Act (49 F.S.('. 15171 does
not rest net the use of foreign air carriers when such transportation is paid for
in full by a foreign government. international agency or other organization either
directly or by reunl)urseineiit to the Vnited States. however, the Merchant Marine
Act requirement for use of vessels of V.5. registry applies regardless of whether
the transl)ortation is ultimately paid for by a foreign government, iiiteriiatioimal
agency or other organization.

Funds—Nonappropriated—International Air Transportation
The requirement of 49 F.S.C. 1517 for use of certificated V. S. air carrier for
government financed foreign air transportation applies not only to transportatioli
secured with appropriated funds lmt to transportation secured with funds 'ap-
propriated, owned, controlled, granted, or ('onditionally grante(l or utilized by or
otherwise established for the account of the Fnited States s." Where inter-
national air transportation is secured with other than appropriated funds, agen-
cies should apply the Fly America Act Guidelines.

In the matter of Fly America Act—revision of Joint Travel Regula-
tions, June 13, 1978:

This decision is in response to a letter date(l February 9, 1978, from
the Assistant Secretary of the Army (Manpower and Reserve. Affairs)
requesting an advance decision as to whether the Joint Travel Regula-
tions may be revised to in(licate that the provisions of section 5 of the
International Air Transportation Fair Competitive Practices Act of
1974, Pubhc Law 93—623, January 3, 1975, 88 Stat. 2102. 2104, amend-
ing the Federal Aviation Act of 1958 by adding section 1117, 49 TT.S.C.
1517 (Supp. V. 1975), do not apply to foreign air travel when such
travel is either paid for directly and in full by a foreign government or
international organization, or paid for out of apprOpriitte(l funds
which art' later reimbursed by a foreign government. A decision is also
requested concerning the requirement imposed by 40 U.S.C. 1241 (a)
(1970) with respect to the. use of vessels registered under the. laws of
the United States and whether the Joint Travel Regulations may be
revised to exempt froni that requirement transportation which is ijIti-
mately paid for by other thaii the United States Government. The Per
l)iem, Travel and Transportation Allowance. Committee has assigned
this matter PDTATAC Control No. 78—6.

The amendment made b Section 5 of the International Air Trans—
portation Fair Competitive Practices Act of 1974 requires the. Conip-
troller General to disallow any e.X1)eflditureS from appropriated funds
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for payment for personnel or cargo transportation on noncertificated
air carriers (those carriers that do not hold certificates under section
401 o the Federal Aviation Act of 1958, 49 U.S.C. 1371) "in the ab-
sence of satisfactory proof of the necessity therefor." In order to carry
out our responsibilities under section 5, our Office issued guidelines on
June 17, 1975, B—138942, revised March 12, 1976, which directed the
Executive departments, agencies, and instrumentalities of the United
States to modify their current regulations concerning Government-
financed commercial foreign air transportation. The application of
these guidelines was later clarified in 55 Comp. Gen. 1230 (1976), and
they are now reflected in Volume 1, Joint Travel Regulations, para.
M2150 (change 298, December 1, 1977) and Volume 2, Joint Travel
Regulations, para. C2204—4 (change 147, January 1, 1978).

The purpose behind section 5 of the International Air Transporta-
tion Fair Competitive Practices Act of 1974 is to counterbalance the
advantages many foreign airlines enjoy by virtue of financial involve-
ment and preferential treatment by their respective governments.
Thus, the clear intent of Congress was for United States Government—
financed foreign air transportation to be accomplished by certificated
I;nite(l States air carriers to the greatest extent possible. 55 Comp.
Gen. 1230, 1232. We find nothing in the act or its legislative history to
suggest that a Government employee or any other person is required to
use certificated United States air carriers when no expenditure of Gov-
ernment revenues is involved. This intent to limit the scope of this
provision to those occasions when Government funds are expended is
reflected in S. Rep. No. 1257, 93 Cong., 2d Sess. 9(1974) where it is
stated:

We do not suggest, of course, that U.S. business traffic ought to be reserved ex-
clusively for TJ.S. flag airlines. But it certainly is in order to require that all gov-
ernment-financed transportation is accomplished on U.S. flag airlines wherever
and whenever possible.

With respect to transportation secured on behalf of a foreign nation or
international agency, section 5 imposes the requirement to use certifi-
cated United States air carriers for foreign air transportation only in
those cases where international air transportation is furnished:

* * ' to or for the account of any foreign nation, or any international agency
or other organization of whatever nationality, without provision for reim-
hursement * *

In view of the clear statutory language and its purpose, we con-
chided that the Joint Travel Regulations may be revised to indicate
that 49 U.S.C. 1517 as added by section 5 of the International Air
Transportation Fair Competitive Practices Act of 1974 does not apply
to foreign air transportation paid for directly and in full by a foreign
government, international agency or other organization, or when the
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expense for such travel is paid out of funds which are later rein-
bursed by a foreign government, international agency. or other orga-
iiization. Where transportation costs are initially paid by the TThited
States, the requirement. to use certificated air carrier service does not
apply only when there is a specific I)ro'ision for reimbursement to the
TTnitccl States for the cost of the transportation involved.

It is noted that although the Fly America Guidelines referred to
above, apply to transportation secured with appropriated funds, the
requirement of 49 F.S.C. 1517 for use of available certificated air car-
ncr service applies more broadly to transportation secured with funds
"appropriated, owned, controlled, granted, or conditionally granted
or utilized by or otherwise established for the account of the Fnited
States." In implementing the Fly America Act provisions with respect
to transportation procured with other than appropriat eti funds,
agencies should apply the standards set forth in the Fly America Act
Gindehnes.

Regarding the application of the suggested rule to travel aboard
ships not registered under the laws of the Fnited States, section 001
(a) of the Merchant Marine Act of 1936, June 99, 1936, cli. 858, 49
Stat. 1985, 2015 as amended, 46 F.S.C. 1941 (a) proiides:

(a) Any officer or employee of the Vnited States traveling on official business
overseas or to or from any of the possessions of the Fnited States shall travel
and transport his personal effects on ships registered under the laws of the
Fuited States where such ships are available unless the necessity of his mis-
sion requires the use of a ship under a foreign flag Proridcil, rlhat the ('omp-
troller General of the Enited States shall not credit any allowance for travel or
shipping expenses incurred on a foreign ship in the absence of satisfactory proof
of the necessity therefor.

Since that provision applies to all official travel of officers and em-
ployees of the Fnited States and transportation of their personal
effects without regard to the source of funds used to pay for the trolls—
portation, no general exception to its restrictions may be made based
upon the fact that funds used to pay for travel are those of a foreign
nation or international organization.

Although in 13—185465, May 7, 1976, we held that the general prohi-
hition against the. use of foreign flag carriers applied to those situa-
tions where the appropriated funds expended were recoverable in full
from a foreign government, the travel involved in that (base predated
enactment of Public Law 93—623 and the decision was specifically
l)redicated upon the then current provision of the Joint rri.l1l Itegu
lations implementing Senate Concurrent Resolution 53, 76 Stat. 1498,
expressing the sense of Congress that travel by officers and employees
on official business be performed on U.S. air carriers. It therefore poses
no impediment to a revision of the present regulations based on the
foregoing discussion.
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(B—187665, B—188119]

Contracts—Labor Stipulations—Service Contract Act of 1965—
Minimum Wage, etc., Determinations—Locality Basis for
Determination
Department of Labor's policy of basing wage determinations, issued pursuant
to Service Contract Act, on wide geographic area within jurisdiction of Govern-
ment procuring activity, when place of performance is not known prior to receipt
of bids, although questionable, is not clearly contrary to Act.

Contracts—Labor Stipulations-Service Contract Act of 1965—
Minimum Wage, etc., Determinations—Locality Basis for Determi-
nation—More Than One Service Area
When solicitation for services to be provided throughout 5-state region divides
region into service areas and recluires successful bidders to perform within each
service area, separate wage determinations for each service area, rather than
single composite wage determination for entire area, are more appropriate.

Contracts-Labor Stipulations—Service Contract Act of 1965—
Minimum Wage, etc., Determinations-Locality Basis for Determi-
nation—Locality Erroneously Stated in Solicitation
Agency's improper designation of 5-state area on Standard Form 98, Notice of
Intention to Make a Service Contract, as place of performance is not prejudicial
to Protester who points out that performance would not be limited to 5-state
area, since under current Department of Labor approach same wage determi-
nation, reflecting 5-state area as locality of performance, would have been issued.

In 'he matter of The Cage Company of Abilene, Inc., June 13, 1978:
This case involves the propriety of wage determinations included

in two solicitations issued by Region 7 of the General Services Ad-
ministration (GSA) pursuant to the Service Contract Act of 1965,
as amended, 41 U.S.C. 351 et seq. (1970 and Supp. V, 1975) (here-
iiiaftei the Act).

In each solicitation, the "locality" covered by the wage determina-
tion is the 5-State area comprising GSA Region 7. The protester
objects to the wage determinations on the grounds that each encom-
passed an overly broad economic area and that each was aetermined
by the location of the contracting agency (Government installation)
rathe,i than the place of contract performance. The protester contends
that the wage determinations placed it in an unfair competitive posi-
tioii. For the reasons stated herein, we are denying the protests.

The protester, The Cage Company of Abilene, Inc. (Cage), a small
business located in Abilene. Texas, initially protested the two solici-
tations to the GSA contracting officer. The first was invitation for
bids (1FB) No. GSW—7FWR—70009. a solicitation for services in-
volving the rebuilding of compressors for air conditioners nncl re-
frigeration units. Awards were made by service area, with each of
the 5 states in Region 7 identified as a separate service area. The
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second solicitation, IFB GSW—7FWR---70008. was for iiiaintenauce,
repair, and overhaul of Government-owned veincles. Twenty--six serv-
ice areas were named in that solicitation. [hider solicitation —70(109,
bidders were not required to perform the work at the Govenunent
installation, nor were they required to be located wit liii tle service
areas for winch they chose to bid. IFB—7001)8, however, did require
that the bidder have facilities within the service- area for which it

-Sl11)mitted a bid. Both solicitations contained wage deterniinat ions
setting forth the minimum wages and fringe benefits to be paid
service employees working under the con! mets to be awarded. rIli
"locality" covered by the wage determinations was stated to 1W
"rOSA] Region 7, States of Arkansas, Louisiana, New Mexico. ()kla--
homa and Texas."

GSA denied the protests, stating tbat the l)epartment of Labor
(1)014 had advised GSA that the wage deteriinuat ions had been
issued in accordance with applicable 1 a n-s and regulations Cage then
timely filed its l)rotests with this Office, however, Cage did not bid
on these solicitations.

Cage asserts that T)OL's position is contrary to both the legislative
history of the Act and judicial pi'eceleiit ('oHs! ruing the Act. Cage
also asserts, with respect to TFJ3—70009, t bat an improper wage deter--
mination was issued l)ecaitse GSA submitted to DOL an incorrectly
completed Standard Form (SF1 98. "NOTICE OF INTENTTON
TO MAKE A SERVICE CONTRACT." regarding the place of
performance. According to Cage. GSA should have entered "nn—

as the place of contract performance rat hcr than the Region 7
5--state area, since it n-as possible that the successhil bidder would
perfonn outside the service area. Cage contends that GSA's erroneous
entry on the SF 98 misled T)OL into believing that performance
would be limited to the area encompassed by Region 7.

The Act requires that every contract (and any hid specification
therefor) entered into by the IThited States or the J)ist nc!- of (1olum—
bia in excess of $2,500. the principal puipose of which is to furnish
services in the Fnited States through the nse of service employees,
shall contain a provision specifying the inininiuni nionetarv wages
and fringe benefits to be pai(l the various classes of service employees
in the iierformance of the contract or any subcontract thereunder a-
determined by the Secret an- of Labor, or his authorized represent a--
tive, in accordance with the "prevailing rates" and fringe benetih-
"for such employees in the locality." If a collective-bargaining agree-
inent covers any such sen-ice employees, the- specified rates and fringe
benefits for such employees are to be as provi(led for in such agree—
ment, including any prospective wage and fringe benefit increases
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provided for in such agreement as a result of arm's-length negotia-
tions. 41. U.S.C. 35(a) (Supp. V, 1975).

DOL believes that. the term "locality" must have "an elastic and
variable meaning" depending upon all the facts and circumstances
of a given situation and that therefore it is "not possible to devise
any precise single formula which would define the exact geographic
limits of a 'locality' that would be relevant or appropriate for" all
situations. 29 C.F.R. 4.163 (1977). Thus, when, pursuant to DOL's
regulations, a contracting officer submits an SF .98 to 1)OL 30 days
prior to the issuance of a solicitation for a procurement which may
be subject to the. Act, see 29 C.F.R. 4.4, and it is indicated therein
that the services are to be performed at a known location, a prevail-
ing wage rate determination is made based on where the contract
will be performed. If, however, the actual place of performance is
not known, DOL takes the position that a wage determination based
upon an assumed place of performance, rather than upon the actual
place of performance as determined after the award is made, repre-
sents a proper application of the Act to these procurements.

In this case, DOL believes that the 5-State region designation it
used in establishing wage rates applicable to these procurements is
not violative of the "locality" concept. DOL argues that the "locality"
used for wage determination purposes must be a single locality of
appropriate, scope—not "a congerie of separate localities" with wages
separately determined for each—to provide uniform minimum wages
for all bidders. Accordingly, for both procurements, the wage rates
and fringe benefits were derived from data collected by the Bureau
of Labor Statistics in cross-industry surveys conducted in various
areas throughout GSA's Region 7. The use of this "co-mingled data,"
plus an anlysis of the wage board rates applicable to direct-hire em-
ployees of the. Federal Government, yielded the rates quoted in the
wage determinations.

The major question raised by this protest—concerning the proper
interpretation and application of the statutory term "locality"—has
been the subject of detailed consideration and review by this Office, the
courts, the. Executive branch, and the Congress. In the first major case
to treat the issue, T)OL issued a wage determination based on the local-
ity of the procuring activity (Washington, 1).C. metropolitan area) ; a
firm based in Wilmington, Delaware, where the work would be. per-
kornle(l, challenged the validity of the wage determination. We ques-
tioned T)OL's position, stating that "the relevant language of the Aèt
ill(heates (1lIitO clearly that 'locality' has reference, to the place where
services are performed." 53 Comp. Gen. 370, 375 (1973). In so doing,
we pomted to the legislative history of the Act, which includes testi-
mony by the then Solicitor of Labor that the purpose of the. proposed
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Act was to prevent nse of Federal funds to finance contracts \V1H'Ii

"undercut. and depress the wage iate prevailing in a localit ."Hearing
before the Special Subconmnttee on Labor or the House (oiiniiitt cc 011
Education and Labor on Tilt. lfti3S, Sflth Congress. 1st Sess. 6( 1965)
and that "the word locality' is cmnparable to city. t Own. vi(iagc.
01' any other political division of the state in which the contract is to
be perfoi'med." See Hearing before the Subcommittee omi Labor
of the Senate Committee on Labor and Public Welfare on 11.11.
1023$, 89th (1ong., 1st Sess. Il (1965). We further pointed 0-ut that
l)OL's approach of basing its wage determination on the locality of
the Government installation for which seryi(ps were to be performed
instead of on the locality of actual performance. had an adverse im-
pact on the Govermuent's piocimrciiiemit of services because it had the ef
feet of creating a nationwide wage rate since all bidders, whatever their
location, would be bound to pa the wage rates found to i)e prevailing
in the area of the procuring activity. We concluded, however, that
while T)0L's approach was thus "subject to seri(uls question," it was not
clearly contrary to the Act, but recommended that 1)OL oi)tain clan—
fication from the. Congress regarding the 1)loPe1 intempretatiomi of "lo-
cality." See also J)eseomp, Inc., 53 Conip. Gen. 529 (1974), 744 CPI)
44. We reached a similar conclusion, and mimade a similar recomumenda-
tion, in A- -F Coipoiiition, s3 Comp. Gen. 646 (1974), 74—1 (TI) 111.

Subsequently, in Deseomp, Inc. v. Sc-rn mon. 337 F. Supp. 254 ( I').
I)el. 1971), it was held that the term" locality' as used in the Act refers
to the area wliei'e the services are actually performed '' 377 F.
Supp. at 966, and that TX)L could not properly base a wage determina--
tion on the locality of the Government installation when the services
were not to be performed ill that locality.

As a result of these decisions, an Executive bmanch task force was
created to study the locality issue and other piollein areas involv-
ing the Act. The recomumnendations mimade by the task force culmuinated
in the issuance by POL of proposed regulations, pursuant to which
wage determinations would be based on the locality of actual P"—
fonmnance (determined b means of a "two—step" procedure. whereby
the contracting agencies would first identify time drums that would
l)tl1ticiPate in a procmmlemnellt and then notify 1)01 of all locations
where performance might take place, which would then issue a wage
determination, as applicable, for each location. Ace 3() Fed. Beg.
1(1086 (1975). Those proposed re2ulations, however, were opposed as
not reflecting the, original intent of Congress, seehearings Before the
Subcommittee on Lai)or—Managenlent ltd ations of the house Comniit—
tee on Education and Labor, 94th (1ong., 1st Sess. (1965), and the sub-
comnnttee expressed its 1)reference that tile proposed regulations be
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"withdrawn." id. at 43. DOL ultimately withdrew most of what it had
proposed, including the provisions dealing with locality. 41 Fed. Beg.
5388 (1976).

The Office of Federal Procurement Policy (OFPP) on January 21,
1977, then issued a statement of "Procurement Policy for the Service
Contract Act," which adopted the two-step approach for determining
locality. 42 Fed. Beg. 6033 (1977). However, that policy statement
was canceled prior to the implementation (late to enable the new Ad-
ministration to fully consider the matter. 4 Fed. Beg. 8237 (1977).
OFPP recently advised this Office that it is "presently planning to be-
gin work with the Department of Labor and other agencies to review
existing labor statutes that impact on procurement policy."

this period, DOL has maintained that its "flexible"
approach is necessary to effectuate the purpose of the Act, which it
views as the placing of all bidders on an equal footing with respect to
wage rates. In this regard. DOL refers to the Waish-Healey Act, 41
F.S.C. 35 et seq. (1970), under which the courts have upheld the use
of nation-wide wage rates, despite the statutory language regarding
prevailing minimum wages in the locality," see 41 u.S.C. 35

(b), because the use of individual locality wage determinations "would
freeze the competitive advantage of concerns that operate in low-
wage communities and would defeat the purpose of the Act."
Jfitchell v. Cocinqton Mills, 229 F. 2d 506, 508 (D.C. Cir. 1955), cert.
ilen,ecl, 350 U.S. 1002 (1956). See also Oon.solidated Elect?ic Lamp
(.Yo. v. Mitchell, 259 F. 2(1 189 (D.C. Cir. 1958), cert. denied, 359 U.S.
908 (1959) ; Ruth Elkhon Coals, Inc. v. Mitchell, 248 F. 2d 635 (D.C.
(ljj. 1957), cept. denied 355 U.S. 953 (1958).

We have once again carefully reviewed the legislative history of the
Act, and have considered the arguments advanced by DOL and by the
protester, along with the more recent developments described above.
Our reading of the legislative history of the Act continues to indicate
that what Congress had in mind when it originally considered this
partiulai legislation was the elimination of wage cutting in a fixed
]ocality; we do not find any indication that the Congress intended to
eliminate whatever competitive advantage a firm might have because
it operated in an area with prevailing wages that are lower than those
that PreIil in another area.

Nonetheless, we note that in the 1975 hearings cited above, members
of the sul)colnnhittee made it clear that they thought I)OL's position
VUS consistent with the purposes of the Act, that in fact a uniform
wage floor for each procurement for services, regardless of variable
ve11111mmnce locations, was what had been intended and that the court's
decision in Descomp was erroneous. We also note that the Executive

2_nIa 0. In — n
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branch is again planmng a major review of the area. I nder these cir—
cuii istances, we bud it inal)prOpriate to aban(lon our prior u1(1usoul.
which is that DOL's approach is not clean "proilil)ited by the Ian-
guage of the Service Contract. Act." 53 Coin1). (jell. 370, 37(; IIencoiip.
Ifle., 8if/)'(; A—V COPpOI(1twfl, $U/)i(l.

Accordingly. the protest issues are resolve.(1 as follows:
—-DOL's Use of a wide geographic area, consonant with the jm'is-
dication of a GSA regional office, liS the locality basis for a wage
(letermination in connection with a procurement conducted by
that regional office, when it is not known where tile services will
I' is not clearly contrary to law.
— -DOL's uSC of composite pr(vaili1lg wage rates for an entire
GSA region, wheii a solicitation (liVideS the regiOul Uit() service
areas and requires that the services be performe(l within each area,
while not clearly illegal. is inappropriate since T)OL is aware.
prior to bid submission, of distinct localities within the region
where contract services will be performed. In this regard, how-
ever, 1)014 has informed US that it is now aware that under so-
licitation—70008 performance was restricted to designated serv-
ice areas and that because a specific locality can be ascertained
when such geographic restrictions are imposed, it has Coluhileulce(l
issuing separate wage determinations for each service area.
—GSA's designation on the SF 98 of the 5-State Region 7 area
as tile lilCe of pe1'foi'uiiauice in connection witit solicitation
—70009 was not prejudicial to Cage. According to GSA, this in-
correct identification of the 1)lace of perforuuiance "ha(l no effect
on the subsequent prevailing wage determination by the Depart-
ment of Labor." This position is based on infornlal assurance "by
tile Service Contract Office of tile I)epartment of Labor that their
determination of the locality would have been tile 5-State area
even if the P1i1CC of performance (les]gnation ha(l been correctly
stated flS unknown." This is consistent with DOL's basic approach
to tile locality question, and thus it appear.s that in fact the wage
(letermination would not have been different. lla(l tue SF 98 in-
dicated that, tile place of performance was "unknown."

Tile protests are denied.

[B—190375]

Military Personnel—Record Correction—Payment Basis
Army nieInbrs involuntarily separated from hut later retroactively restored to
active duty by administrative record correction action (10 U.S.C. 1552 (1970))
thereby become entitled to retroactive payment of military pay and allowances;
however, they (10 not gain entitlement to either reimbursement of legal fees in-
curred in the matter or damages based on a tort theory of wrongful separation
from active duty.
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Military Personnel—Record Correction—Payments Resulting From
Correction—Acceptance Effect
In the absence of a mutual mistake in numerical computation or similar undis-
puted error which remains undetected at the time of settlement, acceptance of
settlement by an Army member incident to administrative action taken to cor-
rect his military records bars the pursuit of further claims by the member against
the Government iii the matter. 10 U.S.C. 1552(c) (1970).

Debt Collections—Waiver—Military Personnel—Pay, etc.
Acceptance of settlement by an Army member incident to the administrative cor-
rection of his military records would not operate to bar his subsequent request
for waiver of erroneous payments of military pay and allowances shown as
debits to his account in the settlement statement; and the the gross amount of
such erroneous payments could be considered for waiver. 10 U.S.C. 2774 (Supp.
II, 1972).

Military Personnel—Record Correction—Overpayment Liability
Requests for waiver of erroneous payments submitted by Army members retro-
actively restored to active duty through the correction of their military records
will ordinarily be favorably considered only to an extent which will l)revent the
iiidividual memnl)er from having a net indebtedness upon his actual return to
duty; however, waiver of further amounts may be granted for leave payments
required to be collected but for which, due to the statutory leave limit, restora-
tion of the leave cannot be made.

Military Personnel—Record Correction—Payment Basis—Interim
Civilian Earnings
If an Army member is retroactively restored to active duty through the correc-
tion of his military records. arl(l this produces a result showing the mneniber to
have improp?rly received Federal civilian compensation concurrently with mili-
tary pay, the interim Federal civilian compensation is rendered erroneous and
subject to recoupment, but is also subject to waiver under 5 U.S.C. 5551 (Supp.
IV, 1974) ; a request for waiver of such erroneous civilian compensation will be
favorably considered to an extent which will prevent the member from having a
net indebtedness upon his actual return to active military service.

Debt Collections—Waiver—Military Personnel—Pay, etc.—Re-
adjustment Pay
In the case of Army members retroactively restored to active duty by the correc-
tion of their military records, waiver of erroneous payments made to the mem-
bers incident to their invalid release from active duty would not operate to vali-
date the members' release or to create any valid separation payments; hence, the
amounts waived would not later be subject to recoupment under 10 U.S.C. 687
(f) (1970), which requires that readjustment payments be deducted from re-
tired pay if the member qualifies for retirement for years of service.

In the matter of reserve members restored to duty, June 13, 1978:
1'1ii action is in response to a letter dated August 22, 1977 (file

reereiice FINCY—AB), with enclosures, from Mr. R. F. Benjamin,
S!)ecial l)isbursing Agent, Vnitecl States Army Finance and Account-
in (cnter. Imlianapolis. Indiana, requesting a (ieCiSiOfl with respect
to 11w proper adjustments to be made in the accounts of several hun-
dred Army Reserve officers who were involuntarily separated from
active service, but who were subsequently restored to active-duty
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status retroactively as the result of action taken to correct their niiIi
tar records. The request was forwarded to this Office by the Office
of the Comptroller of the Army by letter dated October 1, 1977
(II)A(1.V—1f.iF-XE) , and has been assigned control number 1)0 A
1273 by the 1)epartment of 1)efense Military Pay and Allowance
Committee.

Background

The Reserve officers concerned were released from extended active
duty in the Army under the provisions of 10 F.S.(1. 681 (1970) and
miplementing del)artment al regulations. however. the Secret aiv of
the Army, acting through the Army Board for Correction of Military
Records, later determined that. such releases had been improper. (1on—
sequently, the members' records were corrected to expunge the fact of
their release, and to show their iminterrupted continuation on active
duty, pursuant to 10 U.S.C. 1552 (1970) which authorizes the cor
rection of military records in such circmustances.

As the result of this corrective action, the members i)ecanie entitled
to payment for the military pay and allowances they would have re-
ceived had they been retained on active duty. In the settlement of the
members' accounts, however, a number of questions arose concerning
the iroier treatment to be accorded certain auiounts of money received
by them in the injerin). These were tum)unts the ineitibers would not
have obtained but for their actual release from active service.

Responding to those questions in decision 56 Conip. (len. 587 (1977),
we held that the. members were indebted to the I Thited St at gs for
amounts received by them upon their separation as readjustment I)t?'
under it) U.S.C. (387 (1970). We held the uienibers were also indebted
for unused accrued leave pa inents received 1)1irsliuit to 37 1 .S.C.
501 (1970) at the time of separation, but that they were en! it led to
be recredited with the days of imused accrued leave for wInch pay—
inent had been made. We held further that the members were in—
debted for any interim military pay and allowances earned for
services performed with a Reserve component. In addition, we cx—
pressed the. view that the nienibers' interim civilian earnings were
deductible from the net balance due tlieni after setoll of their debts
to the Government, but were not recoupable in excess of that net
balance.

In that decision we observed further that iynn'iits of military pay
and allowances which had been rendered erroneous by the correction
action could be considered for waiver under the provisions of 10
U.S.C. 2774 (Supp. II, 1972). We said that application for waiver
would have to be considered on a case—by-case basis, and that generally
waiver should l)e granted only to an exteiìt which would prevent the
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individual member from having a net indebtedness upon restoration
to active duty.

In the present submission, it is indicated that further questions
have arisen as the result of problems encountered in concluding final
settlements of the members' accounts in the aftermath of the correc-
tion action. It appears that a number of the members are reluctant
to accept settlement and sign a claim release certificate, fearing that
this might act to bar their claims for additional amounts believed due
to them in the. matter. In this connection it is suggested that certain
members believe they are entitled to reimbursement of legal fees
incurred in the record correction proceedings and also to damages
for inconveniences and economic losses suffered as the result of their
separation from active duty. In addition, the members apparently
fear that acceptance of settlement might act to bar their applications
for waiver of erroneous payments created by the correction of their
records. They appear to be concerned, too, that even if waivers are
granted as to erroneous payments made incident to their invalid Sel)a-
rations from active duty, they niay nevertheless be required to repay
the amounts waived at some time in the future.

In the submission it is also said that in attempting to apply the
1)rincil)les enunciated in 56 Comp. Gen. 587, supia, certain inequities
have been encountered in determining the precedence of collection
and the amounts to be considered for waiver under 10 U.S.C. 774.
Proposed settlements in five example or representative cases are
presented to illustrate the point.. Among these five examples, it ap-
pears that in one case the member's interim civilian earnings were
from Federal sources, and it is noted by the Special Disbursing
Agent that such earnings must be regarded as a debt to be recouped
in the gross amount under the dual compensation laws, with specific
reference to 5 U.S.C. 556 (1970), while. in another case the member's
interini earnings were from non-Federal sources, and as such a not
suhect to recoupment but rather only to setoff against the net amount
(Tile. In addition, it appears that in some cases members have lost
days of leave, recredited to their accounts, since they were also credited
w-ith days of leave for the interim period of constructive active duty,
anu the total amomt of accrued leave thus exceeded the 60-day limit
illiposea i)y 10 U.S.C. 701(b) (Supp. II, 1972). Tue proper treatment
to be accor(ted such items in the adjustment of the members' accounts
s therefore brought into question.

Effect of Accepting a Settlement ITnder 10 IJ.S.C._1552(c)

Questions "a" and "b" presented in the submission are:
a. Does the acceptance of a settlement under 10 TJ.S.C. 1552 bar the pursuit

of other types of claims inchlent to these matters against the United States?
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b. If a member has signed a claim certificate and accepted a settlement offered
muter 10 PSi'. 1552, is lie eligible to apply for consideration of waiver of
erroneous payments Wider 10 T'.S.C. 2771?

With respect to question "a," subsection I ,'352 (c) of title 1)), 1 nited
States (1ode specifically directs that: A clamiants acceptaiice of a
set t leiiient under this section fully satisfies the claim conerned."
hence, in the absence of a nmtual mistake in numerical coinput at iOfl
or similar iniclisputed error which remains undetected at the time
of settlement. acceptance of settlement bars the pursuant of further
ciajnis airainst the Government incident to t lit records coflec on ac
tion. See 45 Conip Gen. 14)) (1905) Jfk/fv. T'n#'ted Xt(Ft(R. 1311 't. ('1
585 (1955). Therefore, a iiiember's acceptance of settlenient would bar
most additional claims for reimbursement. Claims for damages based
on a theory of wrongful or tortious separation from active duty would
not lie liayal)le under it) U.S.C. i55 (c) in un' event nor would
claims for reimbursement of legal fees. Compare decisions 1) •1s5ui:,
August 1, it)70 1 e y. UO?f(d \tafri, t)6 Ct. ('1. 388 (1975) and
jf,ef,11,'to,, v. [n,te,7 St,'t(x, 175 Ct. ('I. 780 (lt)66) . Therefore, quest iou
"i" is answered in the afiiruiatiye.

However, acceptance of a sett lenient under It) U.S.C. i5s does 1101
preclude a member (or former member) from applying for a waiver
of collectjon of erreneous payments under it) I '.S.C. 77l. It should
be noted that a claim against the I nited St ates is not equivalent to
a request for a waiver. A claim i an alleged legal right against the
Government winch, if vaiii. may be collected. A req iest for a waiver
of erroneous paynieiit. on the other hand, derives from a meniber's
indebtedness to the I nited States. hleiice, a nie ubers acceptance of
a settleuaeuit, which wonid o;ierat e to sat isfv his claims against the
Government incident to toe correction of irs recurs, would not
opera. e to bar from consideration a request subsequent lv submitted
by hun for waiver of the (iovernnient's claini agaiin1 hun reidting
honi erroneous payments created liv the records correct ion action.
Hence, question is answered in the affirmative.

Waiver

Quest ion "c" is as follows
c. if the answer to 'b" above is the affirmative, can the gross amount of the

erroneous novnients he ioiisidered for waiver under 10 1. Si'. 2774?

Under to U.S.C. 77! erroneous payments of military pay and ah
:owa!ices ma be waived "in wlioie or iii part.' Thus, a nieiul ier who
accepts a settleiiieut- in connect ion with the records correction action
may properly request waiver of the gross amount of all the erroneous
Payutients of pay or allowances deeuiied to have occurred as the result of
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the. correction action. However, while we will consider for waiver the
gross amounts, there is no legal right or entitlement to an approval
of a request for waiver. As we stated in 56 Comp. Gen. 587, supra, it
is our general pohcv in these and similar cases to grant waivers only to
the extent of preventmg individual members from having a net in-
debtedness upon restoration to active duty, since that policy seems in
keeping with the purpose of the correction of the members' records,
that is, to restore the members as nearly as possible to the positions they
would have been in had the errors not. been made. This should not be
taken to mean that. requests for waiver of the total amount of the er-
roneous payments would be barred from consideration since the amount
to be waived, if any, will be a question to be resolved in the individual
case on the. basis of equitable principles. Question "c" is, therefore,
answered in the affirmative.

Question d" as presented in the submission is:
d. If a member refuses to sign the claim release certificate and requests waiver,

must the waiver be resolved before further action can be taken to finalize the
claim under 10 U.S.C. 1552?

With regard to question "d" concerning the possibility of granting
waiver in advance of settlement, we note that by accepting settlement
under 10 U.S.C. 1552. a member thereby acknowledges that the items
and amounts shown as debits and credits to his account are correct.
If the member chooses to contest rather than accept the settlement, how-
ever, the entire matter remains in a state of suspense, and although
the Government has determined the amount of the member's debt and
the Government's liability, the matter is not settled. The member may
request waiver at any time of a debt to the Government provided his
request is made within 3 years after the debt is discovered. However, in
cases of this type, if the member has not. accepted settlement under 10
U.S.C. 2774, consideration of the waiver request would not be appro-
priate because the member has not agreed to the Government's state-
ment of his account. Therefore, in the absence of special circumstances,
consideration of the waiver request by the Department and forwarding
of a report to this Office, if necessary, should be delayed until the mern-
ber has accepted the Government's settlement. Question "d" is an-
swered accordingly.

Questions "e" and "f" are:
e. If the request for waiver is favorably considered, does this validate the

erroneous payments for all purposes as provided by 10 U.S.C. 2774(e)?
f. If the answer to "e" above is in the affirmative, is immediate recoupment

o 75% of readjustment pay required under 10 U.S.C. 087(f) in the event a
member later qualifies for retired pay or VA compensation?

Subsection 2774(e) of title 10, United States Code, provides that:
An erroneous payment, the collection of which is waived under this Section,

is considered a valid payment for all purposes.
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Subsection 687(f) of title 10, United States Code (1970) provides:
(f) If a member who received a readjustment iiynient under this section

after June 25, 1902, qualifies for retired pay under any provision of this title
or title 14 that authorizes his retirement utam completion of twenty years of am—
live service, an amount equal to LI percent of that payment, without interest, shall
he deducted immediately front his retired pay.

The readjustment payments to the. members concerned here have
been rendered completely invalid by the records correction action, and
the. members are. liable to repay all the amounts they received. 56 Conmp.
Gemi. 587, 811/flY!. Tf a member's request for waiver is approved in whole
or in part. the proisions of 10 U.S.C. 2771(e) would convert the
amount waived into a valid pament. but would not serve to validate
the erroneous personnel actions giving rise to such payment. See 49
Comp. Gen. 18 (1969) ; and compare 13-185192, March 2, 1976. ilenee,
waiver here would not operate to validate a meml)er's separation (>1' any
readjustment payment made incident thereto, but would simply serve
to convert an erroneous payment into a valid painent. Therefore, any
amount waived would not be subject to recoupment under 10 U.S.C.
687(f). Question "e" is answered accordingly aml question "f" is an-
swered in the negative.

Question "g" is as follows:
g. ('an the reductions for civilian earnings from private emdoyment, earnings

from Federal employment (('lvii Service), inactive duty military pay and allow-
ances, active duty military pay and allowances, and retired pay lie applied as the
first stopntge against the retroactive pay and allowances?

lYe note that departmental regulations (10 not pres<i'ile an order of
precedence for stoppages with respect to the items IIlelItiOne(l in the
question. In the absence of such regulations, it is 0111' view that the pu"-
ioses of the records correction statute will be best served by collecting
the. described items in the following sequence: (1) debts arising from
erroneous interim payments of military pay and allowances (erroneons
readjustment, retired, active duty, inactive duty pay, etc.) together
with other debts incurred inci(lent to Army service; (2) debts owed
to the Government arising from transactions with other Government
agencies, such as the Veterans Administration; (3) interim earnings
from Government civilian employment which are subject to recoup-
nient in full. 46 Comp. Gen. 400 (1966) and compare Seastroni v.
United States, 147 Ct. Cl. 453 (1959) ; and (4) interim civilian earn-
ings not from Government employment which are not subject to re-
coupment but only to setoff against any balance of retroactive pay and
allowances due. See 56 Comp. Gen. 587, 591, supra; 49 Comp. Gen. 656,
662 (1970). Question "g" is answered accordingly.
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Representative Cases—Lump- Sum Leave Payments

Question "Ii" concerns the correct order of collection in the five
representative or example cases described in the submission. It does not
appear that any one of the five members has accepted the settlement
offered to him. Based on the information submitted to us the following
should aid in the proper resolution of these five cases and the cases of
other members similarly situated.

The first example is as follows:

Example #1, Davis, Sherman E., 439—44—3239. ° ° The officer was reueved
from active duty on 31 October 1974 and reenlisted as an E—5 on 1 November 1974.
The ABCMR corrected the officer's records to show the relief from active duty
on 31 October 1974 and the reenlistment on 1 November 1974 were void and with-
out force and effect. The records were further corrected to show a promotion to
0—5 on 1 August 1974. At the date of relief from active duty, the officer was paid
readjustment pay in the amount of $15,000.00 and $3,023.04 for 00 days unused
accrued leave. As a result of the voiding of the officer's relief from active duty
these separation payments became erroneous payments. As shown by the compu-
tation sheet attached to the voucher, the officer gained entitlement to military
pay and allowances in the gross amount of $53,483.00. During the same period he
incurred liabilities, including the readjustment pay of $15,000.00 and the accrued
leave payment of $3,023.04, for a total of $45,588.15. Net amount due officer:
$7,894.85. Since the payment for accrued leave was collected in full, the 00 days
accrued leave must be recredited to the member's leave account effectiv.e 1 Novem-
ber 1974. Due to the leave accrual limitation imposed by 10 U.S.C. 701(b), the
member lost a certain amount of leave accrual as of the end of the fiscal year. The
member requests that the erroneous payments of readjustment pay and accrued
leave he considered for waiver in the gross amount of $18,623.04, under the provi-
sions of 10 U.S.C. 2774.

In this case, the items shown as credits and debits in the proposed
settlement appear to be correct, and since the amount of retroactive pay
and allowances due to the member exceeds the total amount of his
debts, the order of precedence in the collection of those debts is, in our
view, not of great importance; however, the order of precedence set
out in response to question "g" should be followed. As to the member's
request for vaiver, it appears that he lost 38 days of earned accrued
leave in the transaction which, because of the statutory limitation on
accrued leave, cannot be restored to him although the amount he re-
ceived for such leave must be collected from him. Therefore, although
he was not in debt upon restoration to active duty, it appears equitable
to grant waiver of the amount to be collected for the lost leave. Thus, if
lie accepts settlement, favorable consideration could be given to waiver
of 38/GO of $3,623.64 (the amount of the erroneous payment for 60
days accrued leave).

The member also bases his request for waiver on the premise that
lie was and will be subjected to unusually high Federal taxes because
of lump-sum payments. The amount a person is required to pay in
income tax in any given year is dependent upon his situation at the
time the tax is due and the applicable tax laws and regulations, which
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include provisions for income averaging to reduce tax liability for
veans in which unusually large ainoiuits of income are received. 26
F.S.C. 1301 et seq. (1970). Our waiver authority relates to overpay
merits of pay and allowances and not to tax liability which may be a
secondary result of overpavnients or refunds thereof. Therefore, he
iiieiuihcr's tax liability is not a basis for waiver, Compare B •S.,L0.
Xoveiiiber 28, 1975.

In addition, the member requests waiver generally on the theory
that lie served at reouced ay as an enlisted member after lie was sei)
arated from active duty as a commissioned officer and he suggests
I his was against equity ailU good conscience however. this has been
rectified through retroactive pa ruent of his pay and allowances as a
commissioned officer, and this factor tiny therefore not l)e regarded
as a proper basis for granting waiver.

The second example is

Example #2, Wallace, Clarence C., Jr., 421 2Z3O37. c Officer was relieved
from active duty effective 30 June 1974 and placed on the retired list with rc
tired pay effective 1 July 1974. Incident to his relief front active duty he was
paid $2,820.36 for 60 days unused accrued leave. The AIICMR corrected the
officer's records to show that his relief from active duty was void and without
force or effect and that he was promoted to the grade of ('W—4, effective i July
1974. As a result of the ABCMR's actions and as evidenced by the attached
VSAFAC computation sheet, the member gained entitlement to military pay
and allowances for the period 1 July 1974 to 17 November 1976, in the amount of
$50,397.81. I)uring the same period lie incurred liabilities for retired pay. ac-
crued leave payment and other miscellaneous collections in the amount of sas,—
800.97. Net amount (Inc member : 814.596.84. Since the payment for niusc(i at'-
(rued leave has been collected, it is necessary to recredit the t;() ilays Aeave to
the member's leave account effective 1 July 1974. Due to the leave accrual liia—
itation imposed by 10 F.S.C. 701(b), the member will lose accrued leave at the
end of the fiscal years. The member has requested that the gross amount of the
erroneous accrued leave payment be considered for waiver under the Provisions
of 10 V.S.C. 2774.

The comments made with respect to the order of precedence of col—
loctions in the first example are equally applicable here. Waiver of the
erroneous unused accrued leave payment could be granted m an
amount representing the mimber of days of leave earned but subse—
quently lost by operation of the statute.

The third example is as follows:

Example #3, Hyatt, John J., 438—62-8919. * The Officer was relieved from
active duty on 15 November 1975. Incident to his separation from active duty,
lie was paid readjustment pay in the amount of $15,000.00 and $3,120.58 for 58
days accrued leave. The ABCMR corrected the officer's records to shmv that his
relief from active duty was void and without force or effect and that lie was
promoted to the grade of Major effective 1 September 1975. As a result ((1 the
ABCMR's actions and as evidenced l)y attached computation sheet the mneniber
gained entitlement to military pay and allowances for the iwriod 16 November
1975 to 17 November 1976 in the amount of $22,856.37. As a further result of the
correction of his records he incurred liabilities including tIme reailjustmnent l3'-
mnent and payment for unused accrued leave, in the amount of $19,847.89. Net
amount due: $3,008.48. However, in the interval between 16 November 1975 amid
17 November 1976, the member earned from private civilian employment $12,-
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233.91. Of this amount, $3,008.48. was collected to 'zero" out the member's ac-
count or the net amount due, $3,008.48 less $3,008.48 civilian earnings, resulting
in no amount due the member.

In this case, the member's debts to the Government have been first
set off against baclcpay due to him, and his interim civilian earnings
have been deducted from the remaining net balance, properly and in
conformity with our views as expressed in 56 Comp. Gen. 587, upi'a,
and 41) Comp. Gen. 656, supnz. While it is not indicated that the inem-
her has expressed an interest in obtaining waiver of any of the er-
roneous payments he received, he may initiate a request for waiver.
Such request should be treated in the same manner as the requests
which may be submitted by the members in examples 1 and 2; that
is, a request based on days of leave lost (if any), for example, could
receive similar favorable consideration, if warranted, even though
the member in example 3 had a substantial amount of interim civilian
earnings.

The fourth example is:

Example #4, Fuicher, Walter II..Jr., 050—30--0537. 0 0 Officer was relieved
from active duty on 28 October 1975. Incident to his relief from active duty he
was paid readjustment pay in the aiuount of $15,000.00 and $3,805.10 for 00 days
unused accrued leave. The ABCMR corrected the officer's records to show that
his relief was void and without force or effect and that he was promoted to Lieu-
tenant ('olonel effective 1 August 1974. As a result of the ABCMR's actions and
as evidenced by tile attached USAFAC computation sheet, the luelilber gained
entitlement to military pay and allowances for the period 29 Oc'toher 1975 to 10
November 1970 in the amount of $29,795.87. Duriug tile period, the niember
earned as an employee of tile Federal government (Civil Service) $18,450.80. Ta
view of tile dual compensation statute, 5 U.S.C. 5530, tIlls aillount must liecol-
lecteci in full and not offset in the same manner is eilrilillgs from private civilian
employment. Accordmgly, as a further result of the ABCMIt's actions, the iuem-
her iucmirred liabilities including the readjustment icay. accrued leave payment
and civilian earnings in the amount of $38,150.95. Amount due tile United States
$8,355.08.

Your attention is invited to the inequity betu'een the treatment afforded a mem-
her who had civiiiaa earnings as opposed to a meinlier who had earnings from
enlploymeot by the Fecieral Government. Compare examples 3 anci 4.

The order of precedence of collections should be in accord with our
answer to question iCg here, the correction of military records pro-
duced a result showing the member to have erroneously and improp-
erly received Federal civilian compensation concurrently with military
pay. The Federal civilian earnings are titus subject to recoupment,
but they are also subject to waiver under the civilian compensation
waiver statute, 5 F.S.C. 5584 (Supp. IV, 1974). The member may
tlic'refore request waiver of the erroneous pa muents of civilian com—
pensat ion under that statutory provision and his request could be
favorably comisidered for waiver in the amount of $8,355.08, so that
lie will not have a net indebtedness upii restoration to duty, and his
intcrilll Federal civilian earnings will effectively he treated in the
same mummer as ordinary outside earnings. He may also apply for
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waiver of the erroneous military payments for accrued leave under
10 LS.C. 2774; and lie could receive favorable consideration on such
request to the extent that lie can show that he, actually lost leave.

The fifth example is as follows:

Example 5, Stalder, Lee R, Jr., 4ffl-3G 7425. * * * Officer was relieved from
active duty on 16 November 1975. Inci(lent to his relief from active duty lie was
paid readjustment pay in the amount of $15,000.00 and $3,203.47 for 56% days
unused accrued leave. The ABCMR corrected the officer's reiords to show his
relief was void and without force of effect uul that he was pronioted to the
grade of Major effective 1 July 1974. As a result of the A13C'MR's actions and as
evidenced by the attached FSAFA(' computatnoi sheet the member gained in
titleinent to military pay and allowances for tills Period 17 November 11175 to 17
November 1970 in the amount of $27,455.33. I)uring this sante period he earned
as reserve member on active duty $18,114.45 and is indebted to the Veterans Ad
ministration for benefits received in the amount of $195.72. As a further result of
the ABCMR's actions, the member incurred liabilities, including the ret1jiit
mnent: payment, accrued leave payment, amounts earned as a reserve member
and the VA benefits in the amount of 837.449.09. Amount due the Fnited State:
$9,993.76.

The order of precedence of collections in this case should lIe in tic
cord with our answer to question "g." The meluber may request waiver
of the erroneous interim active duty pay and allowances, and such
request could be favorably considered in the amount of 9,993.7fi. so
that he will not have a net indebtedness UOfl his i'estoration to cx
tended active duty. The member could also receive favorable consid
eration for waiver of further amounts on the basis of leave lost.

Question "Ii" is answered accordingly.

Conclusion

In sunuuary, the adinstment of accounts of the members concerned
in the aftermath of the action taken to correct their records, should
l)loceed in the following manner. Fiit, the member should lIe offered
settlement. Second, the memoer should ascertain that the imi'oposetl
settlement is correct, since his acceptance of settleiiicnt will ordinarily
bar any further claims against the Goverliment incident to the matter.
Third, upon acceptance of settlement, the iucmber's request for waiver
of erroneous payments of military pay and allowances and civilian
compensation resniting front the records correction action, if any, will
be considered. Requests for waiver will ordinaruy he favorably con
sidered only to an extent which will l)1'eeiit the intuvidual nietuner
from having a net indebtedness upon restoration to active duty; how
ever, waiver of further amounts may be granted as noted above upon
a showing that the member lost leave for which collection was required.
Since presumably in most cases the amount of the erroneous payments
for which waiver is sought exceeds tj50O. the requests for \vaivers in
those cases should be forwarded to our Claims Division where they will
lIe considered under the guidelines established in this decision and in
56 Comp. Gen. 587.
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The submitted vouchers are returned for further processing in con-
formity with the views expressed herein.

(B—189000]

Officers and Employees.—De facto—Compensation—Retention of
Compensation Paid
Civil Service Commission (CSC) directed cancellation of employee's improper
appointment. Since employee served in good faith, lie is ilc facto employee and
may retain salary earaed. As a (U' facto employee. he is not entitled to lump-sum
payment or to retain credit for unused leave attributable to period of dc facto
employment. Denial of service credit for that period and denial of refund of
health and life insurance premiums was within jurisdiction of CSC. 38 Comp.
Gen. 175, overruled.

Retirement—Civilian—Refund of Deductions—Void or Voidable
Appointments
Retirement contributions previously deducted from compensation paid to a dc
facto employee may be refunded to him, less any necessary social security con-
tributions. since reasonable value of a dc facto employee's services includes
amnounts deducted for retirement. 38 Comp. Gen. 175 (1958) should no longer be
followed.

In the matter of James K. Saufley—de facto employee, June 16,
1978:

Mr. John D. it Cole, Director of the Bureau of Personnel Manage-
ment Evaluation, United States Civil Service Commission, requested
our decision concerning the propriety of certain actions taken by the
Commission incident to the cancellation of the improper appointment
of Mr. James K. Saufley to a position in the civil service.

The record indicates that Mr. Saufley was appointed by the U.S.
Geological Survey to a position in Reston, Virginia, on October 21,
1974. Ninety days later he was reassigned to a position in Metairie, Lou-
isiana. Pursuant to civil service regulations, the Commission investi-
gated the appointment to assess compliance with competitive
principles. Although finding that Mr. Saufiey acted in good faith, the
Commission determined that the Geological Survey had improperly
appointed him from a Washington, D.C. register in order to circum-
vent established certification procedures. Because of the improper pro-
cedure, the Commission directed that Mr. Saufley's appointment be
cancelled.

The Geological Survey subsequently asked the Commission's opin-
ion regar(hng Mr. Saufley's entitlement to retain the salary and leave
he had earned. In addition, the Commission was queried as to the dis-
posit ion of the employee's contributions toward the civil service retire-
ment and health benefits and life insurance. By a letter dated April
26, 1977, the Commission rendered its opinion to the agency concern-
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ing the above matters. The Commission advised that none o \Tr.
Saufley's service irnder the cancelled appointment may he (Tcdted a
Federal service for purposes of retirement. leave category. career teii
ure, reduction in force, or completion of probationary period. In ul
dition, the Commission stated that under recent decisions of tlii Office.
the employee may retain the salai'y and leave earned and that his re
tiremeut deductions would be returned, less any necessary social seen
ritv contributions. The agency was also a(lviSed that Mr. Sauftey would
not he entitled to refund of prenlimils paid for health and life innr
aiice because he had been covered and would have been eligible for pay
ment under tlioe programs. Finally, the Commission indicated that
the Comptroller General is the final authority concerning issues of
pay. and the matter was referred to this Office for a decision regardimr
the propriety of the above actions.

A de facto officer or eml)lovee is one who pn the duties of an
office or position with apparent right and under color of an appoint
ment and claim of title to such office or position. Where there is an
office or position to he filled, and one acting under color of authority
fills the office or position and performs the duties, his actions are those
of a di facto officer or employee. 30 (1onip. Gen. 2 (19;'S). We have
recently extended the de facto rule, to permit ptyiiient for the reason

able value of services rendered by persons who served in good faith.
S2 Coinp. Gen. 700 (1973) ; S5 id. 109 (197S) ; and jfattee e.f Wi77hi,,
A. A eel. J,., and Ric1uti(i JIeinandez, B—18R44, March 22, 1977. how
ever, because lie is not an employee within the meaning of F.S.C.

a d facto employee does not accrue any annual leave during the
de facto period SO as to be entitled to a lump-siiiii payment. See 31
Comp. Gen. 262 (19S2); James C. Hou'a,'d III. .'S7 (1oinp. Gen. 406
(1978).

In the preseiit case there is no evidence that Mr. Sauflev had actual
or constructive notice that he was improperly appointed to his posi-
tion. In view thereof and since the Commission has specifically found
that Mr. Saufley served in good faith. he may retain the salary which
lie earned (luring the improper appointment. Geoi'ge D. lfnigtt. Ji..
B—18332, April 16, 1976. Further, Mr. Saufley may retain payiit'nts
for leave used during his de facto employment. Mr. Saufle may not.
however, be paid for or retain credit for the amounts of unused leave
attributable to the period of his de facto status. IIowai'd.s

With respect to reimbursement of retirement contributions made
while a d facto employee, we have previously lick! in 38 Comp. Gen.
17s (19S8) that such refunds may not he made. At the time that de-
cison was rendered, we had held that a de facto employee could retain
payments of compensation already made, but denied payment of any
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compensation not already received. Since the ref und of retirement con-
tributions would involve a further payment to the individual, we held
that such refunds may not be made. 38 Comp. Gen. 175, supra. As
noted above, however, we have recently extended the de facto rule to
permit payment for the reasonable value of services rendered by per-
Sons who served in good faith. Since such persons receive no retire-
ment service credit during a period of de facto employment, the rea-
sonable value of their services would include the amount deducted for
retirement purposes, less any necessary social security contributions.
'T'hus, we have no objection to the Commission's conclusion that the
retirement deductions previously made, less any necessary social secu-
rity contributions, should be refunded to the individual. Accordingly,
our decision in 38 Comp. Gen. 175, supra, should no longer be followed
with respect to refunding retirement deductions to de facto employees.

Concerning the issues of service credits and refunds of health and
life insurance premiums, we have held that such matters are within
the jurisdiction of the Civil Service Commission. M'idgett, supra;
B—154570, May 8, 1973. We therefore have no objection to the actions
taken by the Commission regarding those matters.

(13—188408]

Contracts—Protests——Procedures——Bid Protest Procedures—Time
for Filing—Reconsideration Request
Request for reconsideration filed by agency more than 10 working days after
actual notice of General Accounting Office (GAO) decision was received is un-
timely. However, prior decision is explained in view of apparent need for clari-
fication.

Contracts—Termination—Convenience of Government—Recom-
mendation—Preserving Integrity of Competitive System—Purpose
GAO review of protests concerning contract modifications agreed to by procluring
activity, or changes ordered by contracting officer, is intended to protect integrity
of conipetitive procurement process.

Contracts—Modification—Scope of Contract Requirement
Mutual agreement between contractor and Government modifying original con-
tract was in effect improper award of new agreement, which went substantially
heyond the scope of competition initially conducted.

in the matter of American Air Filter Company—DLA request for
reconsideration, June 19, 1978:

The l)efense Logistics Agency requests reconsideration of our de-
cision in Ameican Air Filter Co., 57 Comp. Gen. 285 (1978), 78—1
CPD 136, regarding contract DSX700—77—C--8013 to supply ground
portable heaters, type H—i, Class I, conforming to Military Specifica-
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tion 3i1l 11- t607B. The H—i heater is the prixiary porta1l heating
unit deployed throughout the Air Force and is used to pn'lieat air—
(raft engines, cockpits, cargo compartments and work areas.

We .ustaine(l the protest filed by American Air Filter Co. (ASP),
because the Government modified the contract awarded to l)avev (oni—
pressor Co. (l)avev) to require. units which operate on diesel fuel
rather than gaoline. We concluded that the alterations made were
outside the scope of the original contract and recommended that the
i)efense Logistics Agency (DLA) give consideration to the practi—
calnhty of terminating the contract for tli convenience of the Govermi—
nient and of soliciting competitively its altered reqiurenients. Our ae
tion took the form of a recommendation under 236 of the Legisla-
tive Reorganization Act of 1970, 31 LS.C. 1176 (1970).

PLA raises several bases upon which it urges reconsideration,
arguing that:

1. (TAo should defer to the contracting agency regarding whether
a contract change is within the scope of the contract, and should "leave
the contracting parties' agreement urn listurl )ed unless, without pies-
tion, the change is outside the scope of the contract."

2. The great weight of the evidence showed that there was a sub-
stantial basis to find that the changes made were within the scope of
the contract.

3. A determination that an engineering change is outside the scope
of the original contract should. be based on an engineering analysis,
which the decision lacked. The agency contends that our decision does
not reflect that an engineering analysis was performed; that it erronc—
onslv assessed the importance of the technical changes which were
niade; and that it reflects a misunderstanding of statements made at
a post-award conference with the contractor and Government
1)eIsoiiiiel.

in this regard, DLA assumes that the impact of a contract inodifica—
tion is to he examined by applying the cardinal change doctrine. It
argues that we should look principally to the contractor's capability
to perform the change or modification. vic'wed in light of its individual
circumstances. I)LA maintains that the cardinal change doctrine was
designed to protect the contractor's rights, and asserts that "Where
there is a disagreement between the contracting parties over the scope
of a pro)osed modification, the contractor's contentions as to the orig-
inal meeting of the minds and the effect of the change should be given
due weight." 1)LA believes that the contentions of a third party chal-
lenger. such as jUtF, are entitled to substantially less weight, "par-
ticularly where the parties Ithe Government and contractor] agree as
to the scope of the change."
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Further, DLA disagrees with our decision because, in its opinion,
the manufacture of a diesel fueled unit poses no extraordinary dif-
ficulty for Davey.

I)LA reported that the Defense Construction Supply Center
(DCSC) reached its original decision based upon "a lengthy analysis
by 1)CSC and Air Force personnel of the technical changes required
to accommodate the requested substitution ." The review was
conducted "to ensure that a diesel heater was indeed feasible." The
nature of the inquiry is described by DLA as being concerned with
whether the alterations required "were technically feasible and within
the scope of the I)avey Contract." DCSC found, inter alia, that "use of
a diesel power package would not require a research and develop-
ment effort," and various changes which AAF suggested would be
necessary "were either not required or [were] within the current state
of the art."

AAF argues that DLA's request for reconsideration is untimely
and should not be considered in view of our decision in Department
of Uommerce—Re quest for Reeoideration, B—186939, July 14, 1977,
77—2 CPD 23. There we refused to consider an agency request for re-
consideration filed 4 months after our decision had been released.
Moreover, we held that 20.9 of our Bid Protest Procedures makes
no provision for waiving the time requirements applicable to requests
for reconsideration, even though it is contended that the matters in-
volved raise issues significant to procurement practices or procedure.
4 C.F.R. 20.9 (1978).

Although a copy of our prior decision was sent to the Director,
Defense Logistics Agency, on February 16, 197S, DLA states that it
only obtained a copy of our decision on February 24. Its request for
reconsideration was hand delivered to our Office on March 13—
11 working days later. Although the rule in 20.9(b) requires that
a request for reconsideration be. filed in our Office within 10 working
days after the basis for reconsideration is known or should have been
known, DLA argues that our decision was never operative upon it,
because the copy sent to the I)irectou was not received and, accord-
ingly, he was never formally notified of the decision.

In fact, I)LA personnel contacted our Office prior to the expiration
of the 10-day period and were advised that they should be certain
that any request they cared to make was properly filed within the
time limit. Inasmuch as we have consistently considered actual notice
of a part.y's basis for protest or reconsideration to be sufficient to
start the appropriate time limits established in the Bid Protest Pro-
cedures running, we find DLA's arguments unpe.rsuasive. See, e.g.,
Brandon Applied Systems; Inc., 57 Comp. Gen. 140 (1977), 77—2 CPD
486; Dupont Pacific, Ltd., B—190350, October 26, 1977, 77—2 CPD 327;
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Southwest Aircraft Scr'iccs, Inc.. 13—188183. April 1. 1977. 77-i (TI)
227.

Even though we dismiss DLA's request as untunely filed, we have
in similar situations in past deeisions occasionally counuented 111)011
matters apparent on the face of the. record, or because we felt hat
our views were required to clarify apparent uneertainty or inisunder—
standing regardmg the issues in dispute. I)IA's arguments in its
request for reconsideration reflect a fundamental misunderstanding
of the reasons underlying our earlier decision. In the circunist tuices
and because our prior decision inclmled a request that l)LA consider
whether remedial corrective action sllollI(l be taken, we have cone hII led
that we should clarify the basis upon wnich our decision was founded.
In reaching our original decision, we stated that:

* * * the modification to the contract to require a diesel powertsl and fired
heater necessitated, inter ella, the following changes:

1. The substitution of a diesel engine for a gasuline engine.
2. A substantial increase in the weight of the heater.
3. The additioa of an electrical starting system.
4. The design of a new fuel control.
a. The redesigning of the combustor nozzle.
B. The alteration of various performance characteristics.
7. An increase in the unit price by approximately 29 percent.
S. The approximate doubling of the delivery time.

We concluded that
* * * the magnitude of the technical changes, and their overall impact on the

price and delivery provisions compels the conclnsioii that the contract, as nxcdi—
fled, is so different from the contract for which competition iros held, that the
Government should have solicited new l)rol)osals for its modified reqimireaieiit.
[Italic supplied. I

Even assuming that our prior decision was less than clear, now'here
did we indicate as suggested b the agency that we were applying
the cardinal change test per se. The italicized portion of the quoted
language was meant to reflect what we view- its a significant differ-
ence between a determination that a proposed change would result
in a Government breach of contract, and a determination that a pro-
posed contract modification evades the requirement for obtaining
competition and therefore undermines the integrity of the competitive
procurement process.

Moreover, it is our practice to evaluate technical facts in resolving
protest cases. See, e.g., Earth AS c/eileen Reneqreh, inc., 13—1939G4 Jan-
uary 27. 1978 (letter to the Secretary of the Interior). Our review,
however, is directed at determining whether the procuring activity
has acted reasonably in the discharge of its legal responsibilities. lIe-
gardless of our own view-s in a particular case, we defer to the agency's
judgment in any matter involving the exercise of its discretion. Cases
involving the exercise of technical judgment are treated no differ-
ently, and we defer to the procuring activity's opinion, provided it



Comp. Gen.] DECISIONS OF TEE COMPTROLLER GENERAL 571

has not nbusecl its discretion. METIS Corporatio'n, 54 Comp. Gen.
612 (1975), 75—1 CPD 44; Plessey Environrnentai Systems, 13—186787,
I)ecember 27, 1976, 76—1 CPD 533; Jarrell-Ash Division of Fisher
Scientific Co., 13—185582, January 12, 1977, 77—1 CJ?D 19.

Nevertheless, an agency's technical review cannot be conducted in
a vacuum without regard to applicable legal standards. 'While we
believe, that an agency's opinion regarding technical facts is entitled
to consideration, a conclusion by technical personnel regarding the
legal implications of their findings carries no more weight than any
other conclusion of ]aw. DCSC's conclusion that in its technical
opinion there was no cardinal, change, and that the modifications
made were within the scope of the contract, without more, contributes
little to our understanding of the essential facts. Indeed, the 1)CSC
engineering review appears to have been concerned primarily with
the feasibility of accomplishing the proposed alterations, and par-
ticularly with whether the Air Force and Davey were agreeing to
work which was within the st ate-of-the- art.

Contrary to the agency's position, we believe that the degree of
(lifhdult'v, or ease, with winch J)avey could perform the modification
is not controlling. The difficulty in producing the item per so is not
an ultimnte—as distinguished from evidentiary—fact even if the
cardinal change doctrine were applicable.

As we indicated earlier, our decision in this matter reflects con-
siderations related to our role in bid protest cases, and to our concern
that lack of competition adversely impacts upon the integrity of the
competitive procurement process. In 41 Comp. (len. 484 (1962) u-c
held that it contract modification ostensibly negotiated on a sole source
basis with the existing contractor was improper. There the Navy
sought to justify the change by arguing that t lie existing contractor
was already on the site, knew of existing conditions, and offered the
greatest assurance that the work would satisfy the Navy's require-
ments. Citing the rule that the contracting officer's opinion as to the
vonavailability of qualified bidders may not be accepted as control-
ling prior to solicitation of bids, we noted that "We see no basis, other
than the fact that an award to I the incumbent.] might not have
been assured ', for contending that it would have been imprac—
ticalde to obtain competitive proposals and to negotiate such a con-
tract based upon such pioposals."

case is consistent with the rule set out in connection with our
([(Sisioll iii 5 Comp. (len. 508 (1ft26) that an existing contract may
not be expanded so as to include additional work of any considerable
magnitude, unless it clearly appears that the additional work was
not in contemplation at the time the original contract was entered
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and is such an inseparable part. of the ongmal work that it is reason-
ably impossible of pe.rforlnallc(' by any other contractor. Fo71ou''i1,
30 Coinp. (len. 34 (1950). Along similar lines, we have recently held
that (ISA acted improperly in extending a contract for plug-tophg
compatible replacement memory beyond the oI)tiOn periods provided
in a mandatory AT)P requirements contract, because there could be
no justification for its failure to timely solicit a follow-on contract.
Jntcnnem Cotporction. 13-187607, April 15, 1977. 77—i (TI) 263.

Further, while recognizing that contract changes or modifications
are required snbsequent to award, we have cautioned that this "is not
to say that the contracting pai'ties may employ a change in the ternms o
the contract so as to interfere with or defeat the purpose of competittve
procurement." K R. Hitchcock d Assoc., J3A82650, March 5. 1975.
75. .1 CPI) 133. We have held that awarding a contract with the inten-
tion of significantly modifying the contract after award is improper.
A .1 Jlani, frictuieiiq (to.. 53 Commip. (len. 838 (1974). 74-=1 (11)1) 49•
See. also, JfY/lan(l Jlaiiitciumce, Itw., 13—184217. August 5, 1976. 76 1
(11)1) 127.

The cardinal change doctrine, was developed by the, Courts as a
means to deal with contractors' claims that the. Government had
breached its contracts by ordering changes which were outside the scope
of the changes clause. As the court stated in A7/ied i1utetia78 d Eq. (fo.
V. I flit(d AStates. 569 F. 2(1 562. 563 561 (Ct. (11. 1978),

a cardinal change is a breach. It occurs when the government efftts an
aZterat ion in the work so drastic that it effectively reqmres the contractor to per-
form duties materially different from those originally bargained for. By defini-
tion, tl;en a cardinal chanve is so profoun(l that it is not redressalde under the
contract, and tlms renders the government In breach.

Even though we belicvc there is a significant area of overlap be-
tween the limits within which the Government Hilly ,nter a contract
without fear of breaching it, and the limits which act to restrain its
right, to do so without impacting upon the statutory requirement for
conipetition. the evaluation of the legal problems presenten in each
instance have different startinu points. Application of the caruimlak
change doctrine assumes a.s.et of relationships between flue utigants
the Government on one side, the ciannant on the otuer. The cases ap
pivng the doctrine reficct that relationship. mlmoi(leu by constraints in—
hcrcnt in the rules of evidence, drawing into focus what the eoiiti'u1hy

are ueemne(l to have had in mind when they executed the con-
tract.

In contrast, to circumstances reflecting disagreement between the
Goi-ernment and its contractor, contract modification flows from the
parties' willingness to agree. For an increase in price, the contractor
may be expected to be amendable to performing the additional work.
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Such a contractor obviously will not seriously question whether the
award is outside the scope of the original contract and we do not ex-
pect the contractor to concern itself with the technical niceties of the
statutory requirement that the Government award contracts competi-
tively. Such a contractor will be prone to view the ad(litional work as a
logical extension of the original agreement.

Further, we do not agree with DLA's view that our original dcci-
sion in this case undul impacts upon the discharge of its responsi-
bility for contract admimstration. There is an essential relationship
between the limits of a contracting officer's power under the Changes
and Disputes clauses and the statutory requirement for competition.
The contract cannot be rea(l so as to conflict with the statutory man-
(late for competition. Starting, therefore, with the proposition that
the contracting oflicer's administrative authority is subordinate to the
competition statute, it follows that due regard for protection of the in-
tegrity of the competitive l)1'oc'1lrenw1t system does not interfere with
the leqitiiaate. exercise of the contracting officer's administrative func-
tions.

The impact of any modification is in our vjew to be determined by
examinmg whether the alteration is within the scope of the competi-
tion which was initially conducted. Ordinarily, a modification falls
within the scope of the procurement providcd that it is of a nature
which potential ofierors would have reasonably anticipated under the
changes clause.

To determine what. potential offerors would have reasonably cx-
peetecl, consideration should be given, in our view, to the l)rocllrement
format used, the history of the present and related past procurements,
und the nature of the supplies or services sought. A variety of factors
may be pertinent, including: whether the requirement was appro
I)riate initially for an advertised or negotiated procurement; whether
a standard off-the-shelf or siiiiilar item is sought ; or to whether, e.g.,
the,contract is one for research and development, suggesting that broad
changes might. be expected because the Government's requirements
are at best only indefinite.

Specifically, in reaching our decision in this matter, we gave con-
sideration to the fact that this procurement was advertised. Bids were
solicited to meet a requirement primarily defined by a Military Speci-
fic ation. Although the heaters perhaps cannot be fairly characterized
as oil-the-shelf-items, similar readily available units have been
piimliased 'by the Government for years.

In concluding that offerors would not have reasonably anticipated
that the changes clause would be used as it was, we were particularly
impressed by the following:
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1. '[he ameiided contract requires equipment using diesel fuel cx
elusively. The Military Specification expressly required gatdiiic
fueled heaters capable of being driven interciiangcahly by gaso inc
engines or electric motors. TIìe solicitation indicated that unit with
gasoline engines were to be furnished.

We did not accept DLAs characterization of the Military Spccifi
cations as a mere, erforinance specification for 1ieater. becaue we
believe the solicitation (locuments clearly imposed a salient cmitraint
upon the description of the items being bought permitting bidder to
conclude that. gasoline or electric pow'i'ed equipnient fell within the
scope of the procurement, but. that other equipment did iiot.

rn referring to the decision hr the Court of Claims in 1i7e'o Jacl?i.M
s. fTjfrq_/ AStfiteS. 176 (1t. (11. 983 (1966), we explained that

Keco difFered in that award was made for both electric and gasoline
driven units. The proportions were later changed to require all gaso
line driven units. Although T)LA suggests that this is a distinct ion
without a difference, in our opiiiion the designation of fuels to be used
went to the heart of the Government's description of the items sought.
If choice of fuel was not material iii the circumstances of thuis case.
it is difficult to conceive of any alteration which T)LA. could have
authorized which would have been.

2. The amiiendments eliminated the requirement that the units
furnished be capable of using an interchangeable electric motor to
provide power. Interchangeability of power units was in our view
fundamental to the nature of the original procurement an(l reflected
a second salient constraint imposed upon the scope of competItion
obtained. In effect. off erons were required to be capable of furnishing
two distinct units. one using electric and the other gasoline power.
Fllimiuimition of this requirement in our view significantly altered the
framework upon which competition was predicated. ('lYe note in
assi1ig that the interchangeability requirement distinguishes these
circumstances, also, from the facts in It Ho. inasmuch as interchange-
ability as such was not a requirement in that case.)

3. Along related lines, the solicitation anticipated. in our view.
that the gasoline fueled unit would be a selfcontained item capable
of startnp in a —6.5cF environment. Tn this regard, the Militaiy
Specification reqmred that the gasoline Powei'ed unit be capable of
manual starting, and that it be demonstrated during fir4 article test-
ing that it could be started when "cold-soaked" to — 6.Y F. Preheat—
ing was to be accoml)lishecl by use of a gasoline fired pilieatei' built
into the unit.

We recognize that diesel engines typically utilize high compression
ratios and electrical starting. It is a matter of common engineering
knowledge that storage batteries generally—including lead acid
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batteries—experience a significant loss in available power when cooled
to the. temperatures at which these tests are to be conducted. The post
award conference minutes referred to in our prior decision indicated
that, "The specified cold test of —67°F [sic] will remain in effect
and the impact of the switch to Diesel will be evaluated during this
test.." The effect of the discussion of cold starting requirements was
evidently to require that Davey attempt to meet the cold starting re-
quirement, but that the Government might not hold Davey to its
agreement. Moreover, and of direct concern, DLA interprets the
amended contract as not requiring that first article testing be per-
formed with a cold-soaked battery.

At best, DLA's interpretation of the amended contract is strained.
The diesel fueled units are to have a battery compartment. The battery
evidently would be removed from it when operating at low tempera-
tures. By allowing Davey to use an external power source (i.e., the
battery) to meet the cold start requirement, DLA has abandoned the
concept of a self-contained unit. While it is entirely proper for the
Government to permit use of whatever method of starting that is con-
sistent with assuring that its minimum needs are met, there is no ques-
tion that the performance requirements relating to cold starting
capability were significantly altered. If, as LDA contends, these
changes are part and parcel of a change to a diesel fueled system, they
properly underscore the significance of tihe change from gasoline to
diesel fuel. To the extent they do not, it is fair to ask whether DLA
would have acted outside the scope of the original procurement by au-
thorizing an alteration permitting the vendor to (lispense with. the re-
quireinent that it provide, manual starting, self-contained gasoline
fueled units. In our opinion, the Military Specification reflects the im-
portance of such cold starting capabilities. Accordingly, we believe
that T)LA. could not dispense with such requirements without at the
same. time abandoning one of the salient criteria which defined the
scope of competition in the original procurement.

In our view, the contract in this instance was modified contrary to
the statutory requirement for competition, amounting to an award to
Davey for new requirements which were outside the competitive scope
of the original procurement.

(B—189782]

Compensation—Wage Board Employees—Prevailing Rate Employ-
ees—Entitlement to Negotiate Wages—Compliance with Law and
Regulations Requirement
Implementation of decision 57 Coinp. Gen. 259 (1978) is postponed until end of
Second Session of 96th Congress. If Congress takes no action, General Accounting
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Office will apply decision to all agreements affected by 57 ('amp. Ova. Z39 (J97'
atdate of end of Second Session o 90th Congress.

In the matter of Department of the Interior—delayed implementa-
tion of decision on overtime pay under negotiated agreements,
June 23, 1978:

In our decision of February 3, 1978, entitled Jfatfn' of Dqm,'f,,ntt
of In! cp.'o,'—ovet'fline jiCif foe peei'othnq ,yite c-inplo,ees q,'/to clii qot mt1
f/tel,' "aqes, 57 Comp. (len. 259. we stated that although sect ion 9(h)
of Public Law 92-192, Autiust 19, 1972, 5 LS.C. 5343 note, governing
prevailmg rate emph)yees, exempts the wage-settuig I)1'()visiOllS of ipr—
tam bargaining agreements from the operation of that law, st ct ion
9(b) does not exempt agreement provisions from the operation of oilier
laws or provide independent authorization for agreement irisions
requiring expenditure of appropriated fluids not authorized by any
other law. Accordingly, certain negotiated labor-management provi-
sions relating to overtime piiy which had been in effect for many year
were held to be invalid.

in order to cushion the impact of the decision on those long•t anding
practices, our decision provided that the I )epartment of the Int erit )r
was authorized to delay its implementation until the eariie4 expira-
tion date of each agreement which contains any provision ineonLhtent
with the decision or until a period of 3 years had elapsed, whichever
occurred first.

Wve have subsequently been informed liv \1r. Charles ii. Pillard.
President, International Brotherhood of Electrical Workers, that the
formula for delaying implementation of our decision does not aceom—
plish that objective iii several cases. lIe states:

the provisions which [the Comptroller General] has ruled to he ill€al
are contained hi collective bargaining contracts which reopeii for bargaining on
an annual basis. In fact, at least three of these contracts with IBEIS' Local lbiioio
are opea for bargaining at this time, and others will open for bargaining iti the
aear future. Therefore, despite tlit' ('oinptroller General's apparent itit eat e al
low for the passage of legislation before his decision would he inxpleiaeiited. cia—
ployees are losing time—honored benefits at the present time.

We noted in our decision 57 (1omp. (len. 259 that the contract p:'o
visions in question were negotiated over a long period iuiitl that 0111'
decision was the first one stating they were illegal. Accordingly, and
in order to cushion the impact of our decision, we authorized tlit' T)e—
partuient of the Interior to delay its Uhlpielnentatioli aiid sugge4cd
that the Bureau of Reclaniation niiglit wishto request legislation per—
nutting the continued negotiation of the contract provi5iOns in question.

pited out by Mr. Pillard, our instructions regarding' the mi—
plenieiitation of our decision operate unequally. Those contracts which
contain the provisions in question and which have expired may not
include such proisions upon renewal. On the other hand, where the
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contracts have not. expired, the provisions may be continued for vari-
ous perio(ls up to 3 years from the (late of our decision. TTpon further
consideration we believe that all of the provisions should l)e continued
for a reasonable period of time so that Congress may consider the mat-
ter. Also, it now is our view that all contract provisions should termi-
nate on the same date if Congress takes no action. Therefore, our de-
cision is modified to authorize the Department of the Interior to con-
tinue, or to renegotiate, the contract provisions in question until the
end of the Second Session of the 96th Congress. If Congress has taken
110 action by that time, the decision becomes fully effective as to all
agreements on that date.

[13—189272]

Highways—Construction——Federal-Aid Highway Program—Anti-
trust Violation Recoveries
State brought antitrust treble damages action against suppliers of asphalt used
in highway construction under Federal-aid Highway Program. Although United
States had declined to share costs of litigation, Federal Government is entitled
to share in resultant settlement attributable to actual damages. 15 U.S.C. 15a
does not allow the Federal Government to claim share of treble damages.

Highways—Construction—Federal-Aid Highway Program—Anti-
trust Violation Recoveries
Amount of Federal share in antitrust settlement may be applied to other allowable
costs from tho periods covered by settlement if the full percentage of Federal
share was not used during these periods.

In the matter of Federal-Aid Highway Program—Federal reim-
bursement from State antitrust settlement proceeds, June 27, 1978:

The I)irector of Transportation, State of California, requests us
to rule on the validity of a demand by the Federal Highway Admin-
istration (FIIWTA), United States Department of Transportation,
for a share in a $5,732,433.24 antitrust action settlement received by
the California I)epartment of Transportation (Caltrans) from sup-
pliers of asphalt used in highway construction under a Federal-aid
Highway Program. (See Western Liquid Asphalt Cases, 309 F. Supp.
157 (N.l). Cal. 1970) and 303 F. Supp. 1053 (N.D. Cal. 1969)).

According to the California Director of Transportation:
F1IWA has indicated that it will demand to participate in the settlement pro-

('eeds by reason of prior opinions of your office, particularly Comptroller Gen-
eral decisions B—162539, dated October 11. 1067, and B—162652, dated Novem-
ber 27, 1007 [47 Comp. Gen. 309], which the State of California contends are not
apldicalde and should he reanalyzed in view of the particular facts involved. A
review of the scope of those earlier decisions may assist in arriving at a mutually
acceptable resolution of this matter.

Basically, the position of the State of California is that the Federal Govern-
ment, when requested by the State, refused to assist in prosecuting the action,
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or to share in the costs or risks invOlVe(1 in the prosecution of the case by the
State. Fader such circumstances, any claim the Federal Government may have
had in any recovery has been waived. This and other matters not Coflsidere(l
in the two earlier decisions indicate that no reimbursement is owing to the Fed-
eral Highway Adnnnistration.

According to a legal nieniorandum accompanying theDirector's re—

(mest. there are four reasons for oncliuling that the FIIWA is not
entitled to a share in the Western Li(1lud Asphalt antitrust settlement,
despite our cited decisions. These reasons are

First, any "partnership arrangement" between the Federal Government and
the State insofar as the recovery of damages for violations of the antitrust laws
was breached by the Federal Government in refusing to assist in the prosecu-
tion of the action or to share in the risk involved in the prosecution in the action
by the State.

Second. the overpayments recovered by the State consisted entirely of State
fimds, since the Federal Government retained no interest in the grants to the
State following receipt by the State of such funds.

Third, the Federal Government is not entitled to recover treble damages.
Fourth, tile State was the party which suffered the real injury from the viola-

tion of the antitrust laws and the overpayments, not the Federal Government.

We will discuss each of these arguments in succession

1. FlIWA IJa 1?,eached Its "J'atneish;p" Aningeinent with tiw
State

In our cited decisions concerning the recovery of a Federal share in
ant it rust damages in connection with State highway construction
programs, we have referred to the Federal-State relationship stem-
ming from the Federal-aid Highwa Program as authorized by 23
F.S.C. 101 ef seq. (1970 and Supp. V. 197), as a "partnership ar-
rangement." For example, in our decision 47 Coinp. Geii. 309, we said
in part (at page 311)

We do not believe that the partnership arrangement under which the Federal-
aid highway program is prosecuted may properly be said, in the absence of spe-
cHic governing provisions, to reach beyond the project costs shared by the Fed-
eral and State Governments.

Previously, in decision B—162539. October11, 1967, we said:
Full recognition of the partnership arrangement between the State and the

Federal Governnient with respect to tile recovery effected dictates that the
out-of-pocket expenses incurred also be shared proportionally.

The argument of the State assumes that the "partiiersliip arrange—
nient," spoken of in our two decisions is 111 the nature of a partnership
agreement in law, subject to dissolut ion because of failure of the part-
ners to agree. to contribute to costs of litigating partnership rights.
Whether or not this is sound partnership law, the term "partnership
arrangement" in our decisions was used in a metaphorical sense, as the
context indicates, rather than in the sense of a specific legal relation-
ship.

TTsed in this sense, the phrase "partnership arrangement" merely de-
scribes general rights, stemming from the relationship between Fed-
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eral and State governments in the Federal-aid Highway Program
wllerel)y, I)ursuant to chapter 1 of title 23, United States Code, the
United States and the respective States enter into agreements to share
the cost of construction of highways on the Federal-aid highway sys-
tem. Accordingly, the extent to which FHWA is entitled to share in
the settlement depends upon the authority under which it awarded
funds to the State and any conditions, express or implied, that at-
tacked to the award when the State accepted it.

In our view-, nothing in the relationship between the State and Fed-
eral Govermnents under the Federal-aid Highway Program compels
the conclusion that refusal of the Federal Government to participate
in the cost of an antitrust actiou deprives it of the right to receive a
share of the settlement to which it is otherwise entitled. As was said in
13—162539, supi'a, to hold otherwise would be to allow the State to
profit to the extent of the Federal interest. It would be recovering
twice for the overcharge—once by way of reimbursement from the
Federal Government and again from the defendants in the settlement.

2. Overpayments I?ecocered by State are State Funds
The State submission cites decisions to the effect that, when funds

are provided to a State under a Federal grant-in-aid program, they
lose their Federal character and become State funds. The State argues
that:

If Federal funds become State funds when receipted for by the State, it
would be anomalous to suggest that the Federal Government retains an interest
in such funds sufficient to demand repayment in the event the project costs for
which the funds were used have been indirectly affected after completion of the
project.

Contrary to the State's argument, we do not find our decisions in-
consistent with the proposition that the funds apportioned under the
Federal-aid Ilighw-ay Program become State funds when received b
the State. The amount of money given the State in this ease for high-
way construction is conditional upon payment of a non-Federal or
State share. 23 U.S.C. 120 (1970). The ratio of costs established by
statute (i?I.) places a maximum omi Federal participation in the pro-
gram. (There is no limit on the ProPortion of State participation, as
the eases cited by the State note.) The money given to the State under
a grant must he sPent only for approved grant 1)Ilrposes.

What our earlier decision (47 (1om. Gen. 310) described is basically
a piohlem of adjusting grant costs because of a correction in the
aumount properly chargeable to the grant. We are unable to distinguish
lie process at work here from any routine adjustment in grant costs

that would take place as a result of a recovery of an overcharge.
What this adjustment attempts to achieve is the identification of the

actual costs to the State for highway construction under the grant,
once the settlement is obtained. WThere an adjustment results in the
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Federal share exceeding the allowable percentage of Federal partici
pation, the excess must be returned to the Federal Government.

The cases holding that Federal grants are gifts or grataities and
our decisions that grant funds in the hands of a grantee lose their (l1ar
acter as Federal funds, do not support the proposition for which they
are cited by the State, that the Federal Government may not receive
reimbursement in the circumstances here present. We have never con
si(Iered that the United States could not recover grant funds not prop
erly chargeable to the grant, nor do any cases of which we are aware
so hold.

3. T/u Fact that the Fede'qZ Government Is Not Pntitied to TPeh/e
Damiiges Siwnid Be Taken into Acconnt in Detenrnininq Fedei'a1
AlU7TC of iSettlernent

The Federal Government is not entitled to treble damages awarded
in an antitrust action under 15 U.S.C. iSa (1970).

In 47 Comp. Gen. 309, we held that the Federal reimbursement from
an antitrust judgment should be based on actual, not treble damages.
We (lid not reach the issue here presented, which is how the Fetleral
Government should participate in an antitrust settlement where, al
though no judgment has been rendered, the potential for treble dam-
ages allegedly has a bearing on the amount of settlement.

As the question of antitrust damages and their measurement is not
often subject. to precise determination (see Zenith Radio Co'p. v.
Ilazeltine Reseai'ch, inc., 395 U.S. 100, 123 (1969); Bigelow v. 111(0
Radio Pictures, Inc., 327 U.S. 251 (1946)), we recognize the difficulty
in allocating the amount of actual and punitive damages within a set
tlernent resulting from a claim for treble damages. Since actual dam-
ages remain speculative to some extent until reduced to a final judg-
ment and any settlement probably reflects the potential for litigative
success by either side, we believe the ratio of real to treble damages can
be considered to remain constant. Accordingly, we believe that the
Federal share in an antitrust settlement should remain proportionate
to what its share would have been had the court awarded damages. For
example, if the Federal share in a project is 90 percent. its share of the
amount of settlement subject to Federal recovery will be 30 percent.
This is achieved by dividing 90 (90 percent of real damages) by 300
(treble real damages).

Under this formula, the United States would in no event receive
more than its actual contribution to the program. When settlement is
for less than the full amount of damages, trebled, the United States
would receive proportionately less than its full contribution to the
program. With this method of computing the Federal share of similar
settlements, we can see no inherent advantage for the State either in
seeking settlement prematurely or in going to trial solely on the basis
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of the requirement that the Federal Government share in antitrust
damages.

For purposes of clarifying our earlier decisions, the language which
states that "out-of-pocket expenses incurred also be shared propor-
tionately" means that where the State has incurred all such expenses, it
is entitled to recover them from any settlement before the formula for
computing the amount of Federal recovery is applied.

'We believe that when both of these factors—the method for compimt-
ing the Federal share in a recovery and the out-of-pocket expenses—
are taken into account, Caltrans' concern over bearing the total risk of
litigation is significantly lessened. 'We also believe that such a relation-
ship should provide adequate incentive to the States to pursue similar
actions. Since the Federal Government only participates to the extent
of actual damages at most, the States will have the potential of treble
damages, in terms of their contributions to the program, to encour-
age them to bring similar actions in the future.

With regard to the legislative history of the Antitrust Parens
Patrae amendments to the Clayton Act, on which the State relies to
contend that requiring reimbursement of the Federal Government
would weaken the State's bargaining power in future litigation, the
provisions under discussion were not enacted. See Public Law 94—45,
90 Stat. 1383 (15 U.S. Code 1311 note). More significantly, it was in-
tended by the legislative proposal in question that the United States
should be able to recover the portion of the monetary damages which it
sustained or funded (S. 1284, 94th Cong.; S. Rep. No. 94—803, 55—56
(1976) ), which is essentially the view we take herein.

'We recognize that there may be a problem in this case in determin-
ing the amount of the settlement assigned to the various cost sharing
ratios provided in 23 U.S.C. 120 (1970); however, we do not have
sufficient information before usto reach any conclusions in this regard.
We believe that, because of the problems previously mentioned in
arriving at the precise make-up of an antitrust settlement, FHWA
ond the State must first make an effort to reach a reasonable alloca-
tion. Accordingly, we. believe that it would be premature for us to
consider this and other specific accounting questions suggested by the
State before FHWA and the State have attempted to reach an
agreement.
4. The State Was the O'n2y Party Injured by the Violations of the

Antitrust Laws
The State argues that it, not the Federal Government, has been in-

jured by the antitrust violation. With regard to Federal-aid Primary,
Secondary, and Urban projects, the State in its submission says:

For each year as to which there was a claim in the lawsuit for an asphalt over-
charge, there were more projects undertaken in California which were eligible
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for participation under these programs, and more money expended than was
necessary to qualify for the full amount of the Federal apportionment to ('nIl-
fornia. Obviously, the costs of such projects which were undertaken without as-
sistance from the apportionment for California was borne entirely by the State
of California. In addition, it was the practice of California at that time to seek
participation only for constructioa costs on those programs, but not for certain
other eligible project costs such as right of way acquisition and preliminary
engineering. The point is that there was a specific number of dollars made aval
able by the Federal Government to California and all those dollars were expended
on various projects. with the State providing more than required to qunhfy for
the Federal participation. To refund to the Federal Government any portion of
the amount recovered in the Asp/mit Antitrust cases would ignore the additional
costs the State incurred in constructing those projects, costs which were eligible
for Federal partic' pation but for which no Federal funds were available.

Theoretically, any recovery related to claims on projects under these programs
would have been available for matching otherwise eligible project cosf s for tbe
years in question for which participation had riot been sought (such as right of
way acquisition anti engineering), or for participating in the construction costs
on other projects in those same Federal-Aid programs fer which there were hn
sufficient funds in California's apportionment to enable participation at that
time. Therefore, refunding any part of the settlement to the Federal Government
would have the effect of reducing the sums made available to California by tlii'
various Federal-Aid Highway Acts for the years in question.

Thus, it has been the State, not FHWA. which has been injured the over-
charge for asphalt on those projects in no way affected the amount of the ill)
portionment to California, or the amount of Federal money participating in
California projects. However, the effect to California was to expend more of ls
own money on projects on those programs. To require that the State return noy
of the recovery would amount to taking it out of the State's pocket.

With regard to Federal-aid projects on the Interstate system, the
State says that:

The real injured party has also been the State, because the result of the over-
charge has been a reduction in the amount of highways constructed in this 5th to
with the nmount of funds made available, which highways belong to the State.
'Plie prograni is a Federally assisted State program, not a Federal prorrarn (23
V.S.C. S 14il. Therefore, the loss has been suffered by the State, which will con-
tinue to suffer the loss as long as the Interstate system is not completed.

We have no objection to the FIT Itt. reviewing the State's approved
programs under 23 F.S.C. 105 (1970 & Supp. \T 1975) anti p]ans. spec-
ifications and estimates under 23 TT.S.C. 106 (1970 & Supp. V 1975)
from the years in question to see if, as the State represents, it (lid not
apply Federal funds against all eligible costs in approved projects. Tf.
upon review, proper allowable costs can be found that were not
claimed as Federal share, we would have no objection to the T)epart
ment of Transportation applying the Federal share of the settlement
in the antitrust cases to such costs as a further adjustment between ihe
Federal and State governments. however, we are not sanctioning
either the retroactive approval of projects and plans that were not ap-
proved in a timely manner for the years (fiscal year 1969 and prior
years) to which the damage settlement applies or projects where, al-
though approved, costs were not actually incurred.
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APRIL, MAY, AND JUNE 1978

ABSENCES
Leaves of absence. (See LEAVES OF ABSENCE)

ADMINISTRATIVE DETERMINATIONS
Conclusiveness

Contracts
Disputes

Law questions
In deciding issue of mistake in bid, the General Accounting Office '°

(GAO) is not bound by prior Armed Services Board of Contract Appeals
(ASBCA) decision on same case finding mistake, as result of which no
contract came into being, where ASBCA has declared in National Line
Company, Inc. ASBCA No. 18739, 75—2 BCA 11,400 (1975), that it
lacks jurisdiction to decide mistake in hid questions. Existence of contract
and mistake upon which relief may be granted is question of law upon
which ASBCA's decision is not final under 41 U.S.C. 322 (1970) and
implementing procurement regulation and will be decided de novo by
GAO 468

ADVERTISING
Advertising v. negotiation

Negotiation propriety
Small business concerns

Set-asides
Even though small business set-aside procurement is technically a

negotiated procurement, where contract is to be awarded solely on
price, mere fact that negotiations are desirable to enhance offeror
understanding of complex procurement does not provide legal basis
for use of negotiation procedures in lieu of small business restricted
advertising, since record does not support agency assertion that specifica-
tions are not sufficiently definite to permit formal advertising 501

AGREEMENTS
Basic ordering agreements

Negotiated contracts. (See CONTRACTS, Negotiation, Basic ordering
agreements)

AIRCRAFT
Carriers

Foreign
Use prohibited

Where U.S. air carrier service originating in Vienna, Austria, requires
connections in New York en route to Washington, D.C., traveler may

VII
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AIRCRAFT—Continued Page
Carriers—Continued

Foreign—Continued
Use prohibited—Continued

not use foreign air carrier between Vienna and London, England, or
Paris, France, to connect with a direct flight to Washington, to avoid the
congestion of JFK International Airport, New York. The inconvenience
of air traffic routed through New York is shared by approximately 40
percent of all U.S. citizens traveling abroad. It does not justify deviation
from the scheduling principles that implement 49 U.S.C. 1517 inasmuch
as the proposed deviation would diminish U.S. air carrier revenues._... .519

ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual)
ANTITRUST MATTERS

Violations
Damage suit
State brought antitrust treble damages action against suppliers of

asphalt used in highway construction under Federal-aid Highway Pro-
gram. Although United States had declined to share costs of litigation,
Federal Government is entitled to share in resultant settlement attribut-
able to actual damages. 15 U.S.C. 15a does not allow the Federal Gov-
ernment to claim share of treble damages .... .. - . - 577

APPOINTMENTS
Administrative errors

Failure to follow administrative regulations
Civil Service Commission (CSC) directed cancellation of employee's

improper appointment. Since employee served in good faith, he is de
facto employee and may retain salary earned. As a de facto employee, he
is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. l)enial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over-
ruled
Status

Dc facto
Employee was hired by Forest Service and began working about 2

weeks prior to the date the position description was approved. He filed a
claim for compensation and leave for this period. Employee. may be con-
sidered a dc facto employee since he performed his duties in good faith
and hence may be compensated for the reasonable value of his service
during de facto period. However, de facto employees do not earn leave and
hence the leave portion of the claim is disallowed 406

APPROPRIATIONS
Augmentation

Gifts, etc.
Agency for International Development may not pay officers and

employees less than the compensation for their positions et forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compen-
sation fixed by or pursuant to statute 423
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4PPROPRIATIONS—Continued Page
Availability

Fines imposed by courts
Forest Service employee paid fine to Virginia State Court because

Government truck that he was driving exceeded maximum weight limita-
tion. He may be reimbursed by Government since the fine was imposed
upon him as agent of Government and was not the result of any personal
wrongdoing on his part. 470

Membership fees
Purchases of individual travel club memberships in the name of a

Federal agency for the exclusive use of named individual employees is
approved where the purchases will result in the payment of lower over-
all transportation costs by the Government 56
Fiscal year

Availability beyond
Federal aid, grants, etc.

A research grant was made to South Carolina State College, an 1890
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C.
450i using fiscal year 1975 appropriated funds. In fiscal year 1976,
although it retained some aspects of the original proposal, the research
objective of the grant was changed. The substitute proposal changed
the scope of the original grant and thereby created a new obligation
chargeable to the appropriation of the year (fiscal ear 1976) in which the
substitution was made 459

ARBITRATION
Award

Collective bargaining agreement
Violation

Agency implementation of award
Arbitrator awarded backpay to two employees based on provision in

negotiated agreement requiring a temporary promotion when an
employee is assigned to higher grade position for 30 or more consecutive
work clays. Award may be implemented since arbitrator reasonably.
concluded that agency violated agreement in assigning higher grade
duties to grievants for over 30 days. Award is consistent with prior
General Accounting Office decisions and does not conflict with rule
against retroactive entitlements for classification errors 53

ARCHITECT AND ENGINEERING CONTRACTS (See CONTRACTS1
Architect, engineering, etc., services)

ATTORNEYS
Fees

Claims. (See CLAIMS, Attorneys' fees)
Suits against officers and employees

Official capacity
Federal meat inspector was sued by supervisor for libel and malicious

defamation for certain allegations contained in letters the inspector
wrote to various public officials. Claim for reimbursement of inspector's
legal fees may not be allowed in the absence of determinations that
acts of inspector were within scope of official duties and that representa-
tion of inspectoi' was in interest of United States. J. N. Iladley, 55 Comp.
Gen. 408, distinguished 444

AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)
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BIDS Page
Acceptance time limitation

Extension
Procuring activity is not precluded from making multiple awards

where solicitation expressly reserves Government's right to do so and
bidder does not qualify its bid for consideration only on "all-or-none"
basis. Agency's requests for extensions of hid acceptance period were
not inconsistent with provision to make multiple awards, and extensions
granted, without limiting language to the contrary, preserve Govern-
ment's right to so award intact ........ 468
Competitive system

Equal bidding basis for all bidders
Bidders' superior advantages

Invitation for bids (IFB) may permit waiver of technical data require-
ment for bidders who had furnished such data under prior contracts
even though not specifically authorized by Armed Services Procurement
Regulation 413

Prior producer's competitive advantage
Waiver of technical data under terms of IFB is not improper even

though it clearly results in substantial competitive advantage to bidder.. 413
Specifications

Restrictive
Award of contract was improper where actions of contracting agency

were tantamount to waiver of clause requiring bidders to offer a "stand-
ard commercial product." However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not he in Government's best interests to terminate contract for con-
venience 478

Waiver of descriptive data requirement. (See CONTRACTS, Specifi-
cations, Descriptive data, Waiver of r equirement)

Comformability of articles to specifications. (See CONTRACTS, Specifica-
tions, Conformability of equipment, etc. offered)

Contracts
Generally. (See CONTRACTS)

Evaluation
Aggregate v. separable items, prices, etc.

Subitems
Invitation for bids provided spaces to insert prices for extended price,

unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which price is correct .. .. 410

Conformability of equipment, etc. (See CONTRACTS, Specifications,
Conformability of equipment, etc., offered)

Erroneous
Illegal award. (See CONTRACTS, Awards, Erroneous)

Estimates
Requirements contracts

Estimated peak monthly requirements (EPMR) for items were not
halved when items were divided into set-aside and non-set-aside portions,
but rather total EPMR was listed as EPMR of each subitem. Invitation
for bids (IFB) required that offeror's listed monthly supply potential
must be able to cover total EPMR's for which offeror was low. There-
fore, it was improper and not consistent with IFB to total EPMR's for
subitems in hid evaluation 484
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BIDS—Continued Psge
Labor stipulations. (See CONTRACTS, labor stipulations)
Mistakes

Contracting officer's error detection duty
Error alleged after award. (See CONTRACTS, Mistakes, Contract-

ing officer's error detection duty)
Correction

Intended bid price
Established in bid

Correction of mistake in hid will be permitted where bidder's work-
sheets clearly show that bidder made a mathematical error in transferring
subtotal for equipment and miscellaneous work from bid worksheet to
final summary sheet. Questions raised concerning portions of bidder's
worksheets which have no relation to type of error alleged do not pre-
clude correction where clear and convincing evidence establishes mistake
and actual bid intended 438

Price
Subitems

Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since it
cannot be determined from bid which price is correct 410

Recalculation of bid
"Rounding off" corrected price

Upon correction of mistake in bid, where bidder initially "rounded
off" total bid price in submitting its bid, corrected total bid price is also
subject to adjustment to reflect "rounding off" 438
Negotiated procurement. (See CONTRACTS, Negotiation)
Nonresponsive to invitation

Comformability of equipment. (See CONTRACTS, Specifications, Con-
formability of equipment, etc., offered)

Protests. (See CONTRACTS, Protests)
Small business concerns

Contract awards. (See CONTRACTS, Awards, Small business concerns)
Specifications. (See CONTRACTS, Specifications)

CLAIMS
Attorneys' fees

Authority
Army members involuntarily separated from but later retroactively

restored to active duty by administrative record correction action (10
U.S.C. 1552 (1970)) thereby become entitled to retroactive payment of
military pay and allowances; however, they do not gain entitlement to
either reimbursement of legal fees incurred in the matter or damages
based on a tort theory of wrongful separation from active duty 554
By Government

Collection. (See DEBT COLLECTIONS)
Statute of limitations. (See STATUTE OF LIMITATIONS, Claims)

CLASSIFICATION
Back pay

Applicability
Employee of Smithsonian Institution occupied position which the

Civil Service Commission determined was erroneously included in the
General Schedule and Commission instructed agency to classify position
under Federal Wage System. Employee seeks backpay for period of
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CLASSIPICATION—Contjnued Page
flackpay—Continued

Applicability—Continued
erroneous classification. Claim may not be allowed as civil service rcgula-
tions provide for retroactive effective date for classification only when
there is a timely appeal which results in the reversal, in whole or in part,
of a downgrading or other classification action vhich had resulted in the
reduction of pay 404

COMPENSATION
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back

pay)
Dc facto status of employees. (See OFFICERS AND EMPLOYEES, Dc

fccto)
Increases. (See COMPENSATION, Promotions)
sight work

Segularly scheduled night duty
Leaves of absence

llmployces who have regularly scheduled night shifts are charged
1 hour of annual Leave when they work only 7 hours on the last Sunday
in April when daylight savings time begins. Alternatively, agency may,
by anion agreement or agency policy, permit employees to work an
additional hour on that day as method of maintaining regular 8-hour
bift and normal pay. Administrative eave is not a proper alternative... 429
Overpayments

Vkaiver, (See DEBT COLLECTIONS, Waiver)
©vertime

Pair abor Standards Act
aaims

Settlement authority
lathority ci GAO to consider FLSA claims of Federal employees is

darived from acticorty to ad(udicate claims (31 ILSC. 71) and author-
iGa :onder advance decisiUns to certifying or disbursing ofiiecr or
bates at agencies on payments (31 U.S.C. 74 and 826). Nondoubtfui
l!LS.4 claims may he paid by agencies. In order to protect the intcrcs.s
of amployees Aaims over 4 years old should be forwarded to (lAG tot
reccrdng.. .... .....

Statute of limitations
Certifying ollicer questions what is the statute of limitations on claims

flied by Federal employees unuer Fair lAbor $tandaras Act (fl48A).
Although there is a time limitation on "actions at iaw under FLSA
there is no statutory time limitation when such claims may oe iiied as
claims cognisable by General Accounting Office (GAO). Therefore9 time
liait for filing FLSA claims in GAO is 6 years. 3k tL$C, 7la and 237... bdl

Standby, etc., time
Work requirement

Federal Aviation Administration employee assigned to 3-day work-
week at remote radar site and required to remain at facility overnight
for nonduty hours spanning workweek is not entitled to overtime compen-
sation for standby duty for nonduty hours. Radar site was manned 24
hours per day by on-duty personnel and there is no showing that employ-
ees were required to hold themselves in readiness to perform work outside
of duty hours or that they were required to remain at the facility for
reasons other than practical considerations of the facility's geographic
isolation and inaccessibility in terms of daily commuting 406
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COMPENSATION—Continued rage
Prevailing rate employees. (See COMPENSATION, Wage board em-

ployees, Prevailing rate employees)
Promotions

Temporary
Detailed employees

Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an em-
ployee is assigned to higher grade position for 30 or more consecutive
work days. Award may be implemented since arbitrator reasonably
concluded that agency violated agreement in assigning higher grade
duties to grievants for over 30 days. Award is consistent with prior
General Accounting Office decisions and does not conflict with rule
against retroactive entitlements for classification errors 536
Removals, suspensions, etc.

Back pay
Entitlement

District of Columbia Government employee was erroneously separated
and later reinstated. He is entitled to backpay under 5 U.S.C. 5596,
less amounts received as severance pay and unemployment compensa-
tion. Employee is a!so entitled to credit for annual leave earned during
erroneous separation. Maximum amount of leave is to be restored and
balance is to be credited to a separate leave account. Deductions are
also to be made from backpay for lump-sum payment of terminal
leave 464

Testan case
Employee of Smithsonian Institution occupied position which the

Civil Service Commission determined wa erroneously inciuded in the
General Schedule and Commission instructed agency to ciassify position
under Federal Wage System. Employee seeks backpay for period of
erroneous classification. Claim mey not be allowed as civil service regu-
lations provide for retroactive effective date for classification only when
there is a timely appeal which results in the reversal, in whoe or in part,
of a downgrading or other classification action which had resulted in
the reduction of pay 404
Wage board employees

Prevailing rate employees
Entitlement to negotiate wages

Compliance with law and regulations requirement
Implementation of decision 57 Comp. Gen. 259 (1978) is postponed

until end of Second Session of 96th Congress. If Congress takes no
action, General Accounting Office will apply decision to all agreements
affected by 57 Comp. Gen. 259 (1978) at date of end of Second Session
of 96th Congress 575
Waivers

Prohibition
Agency for International Development may not pay officers and

employees less than the compensation for their positions set forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compen-
sation fixed by or pursuant to statute 423
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CONTRACTORS Page
Incumbent

Competitive advantage
Agency is not required to furnish production equipment to prospective

offerors to overcome competitive advantage of incumbent which already
owns necessary equipment, since Government does not own such
equipment and incumbent's competitive advantage results from its
prior contracting activity and not through any action of the Govern-
ment 501
Subcontractors

Privity. (See CONTRACTS, Privity, Subcontractors)
CONTRACTS

Advertising v. negotiation. (See ADVERTISING, Advertising v. negotia-
tion)

Architect, engineering, etc., services
Competitive advantage

Unfair Government action
Where one of three competing A—E firms had possession and knowl-

edge of Master Plan containing basic design concepts for development of
cemetery to which agency intended selected A-E firm's design to conform
failure of agency to inform other two firms of existence of Master Plan
prior to discussions resulted in unfair competitive advantage to firm
possessing Master Plan 489

Procurement practices
Brooks Bill applicability

Equality of competition requirement
Discussions required to be conducted by agency with three of most

qualified firms in course of procurement of professional A—E services are
part of statutory and regulatory procedures prescribing competitive
selection process. It is fundamental to competitive AE selection process
that firms be afforded opportunity to compete on equal basis 489
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data

Processing Systems)
Awards

Erroneous
Evaluation improper

Estimated peak monthly requirements (EPMR) for items were not
halved when items were divided into set-aside and non-set-aside portions,
but rather total EPMR was listed as EPMR of each subitem. Invitation
for bids (IFB) required that offeror's listed monthly supply potential
must be able to cover total EPMR's for which offeror was low. Therefore,
it was improper and not consistent with IFB to total EPMR's for sub-
items in bid evaluation 484

Multiple
Propriety

Procuring activity is not precluded from making multiple awards
where solicitation expressly reserves Government's right to do so and
bidder does not qualify its bid for consideration only on "all-or-none"
basis. Agency's requests for extensions of bid acceptance period were not
inconsistent with provision to make multiple awards, and exteasions
granted, without limiting language to the contrary, preserve Govern-
ment's right to so award intact 468
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CONTRACTS—Continued Page
Awards—Continued

Propriety
Reversal of administrative determination

Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a "stand-
ard commercial product." However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government's best interests to terminate contract for con-
venience 478

Small business concerns
Negotiation

Even though small business set-aside procurement is technically a
negotiated procurement, where contract is to be awarded solely on price,
mere fact that negotiations are desirable to enhance offeror understand-
ing of complex procurement does not provide legal basis for use of nego-
tiation procedures in lieu of small business restricted advertising, since
record does not support agency assertion that specifications are not
sufficiently definite to permit formal advertising 501
Basic ordering agreements

Negotiated contracts. (See CONTRACTS, Negotiation, Basic ordering
agreements)

Bid procedures. (See BIDS)
Bids

Generally. (See BIDS)
Disputes

Contract Appeals Board decision
urisdictional question

in deciding issue of mistake in bid, the General Accounting Office
(GAO) is not bound by prior Armed Services Board of Contract Appeals
(ASBCA) decision on same case finding mistake, as result of which no
contract came into being, where ASBCA has declared in I'.)ational Line
Company, Inc. ASBCA No. 18739, 75—2 BCA 11,400 (1975), that it lacks
jurisdiction to decide mistake in bid questions. Existence of contract and
mistake upon which relief may be granted is question of law upon which
ASBCA's decision is not final under 41 U.S.C. 322 (1970) and implement-
ing procurement regulation and will be decided de novo by GAO 468
Labor stipulations

Service Contract Act of 1965
Applicability of act

Contracting agency v. Labor Department
Where Department of Labor (DOL) notifies agency that it has deter-

mined Service Contract Act (SCA) is applicable to proposed contract,
agency must comply with regulations implementing SCA unless DOL's
view is clearly contrary to law. Since determination that SCA applies
to contract for overhaul of aircraft engines is not clearly contrary to law,
solicitation which does not include required SCA provisions is defective
and should be canceled. Contention that applicability of SCA should be
determined by Office of Federal Procurement Policy (OFPP) does not
justify agency's failure to comply with SCA under circumstances where
OFPP has not taken substantive position on issue 501
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CONTRACTS—Continued
Labor stipulations—Continued

Service Contract Act of 1965—Continued

Minimum wage, etc., determinations
Locality basis for determination

Department of Labor's policy of basing wage determinations, issued
pursuant to Service Contract Act, on wide geographic area within
jurisdiction of Government procuring activity, when place of perform-
ance is not known prior to receipt of bids, although questionable, is not
clearly contrary to Act ....-.-.. 549

Locality erroneously stated in solicitation
Agency's improper designation of 5-state area on Standard Form 98,

Notice of Intention to Make a Service Contract, as place of performance
is not prejudicial to protester who points out that performance would not
be limited to 5-state area, since under current Department of Labor
approach same wage determination, reflecting 3-state area as locality of
performance, would have been issued ... 549

More than one service area
When solicitation for services to be provided throughout 5-state

region divides region into service areas and requires successful bidders
to perform within each service area, separate wage determinations for
each service area, rather than single composite wage determination for
entire area, are more appropriate . 349

Legality
Personal services

Use of military personnel. (SeePERSONAL SERVICES, Performance
delay, etc., Use of military personnel, Legality)

Mistakes
Allegation after award

No basis for relief
Contracting officer cannot be charged with constructive notice of

mistake in bid where nothing in record indicates that in light of all facts
and circumstances he should have known of the possibility of error in the
bids prior to the issuance of notices of award. Therefore, request for
relief for mistake in bids made after award is denied 468

Rule
Where solicitation provides that written acceptance of offer otherwise

furnished to bidder within bid acceptance period shall result in binding
contract and bidder took no exception to provision in its bid, contract
was effective on timely issuance of telegraphic notice of award and bid-
der's assertion of mistake to procuring activity after issuance of notice
was therefore allegation made after-award 468

Contracting officer's error detection duty
Aggregate v. separable items, prices, etc.

Bidder's statement to preaward survey team, that partial award
would be unacceptable, did not serve as constructive notice of mistake
to contracting officer; survey was conducted on basis of total quantity,
survey report recommended total award, and bidder's statement was not
included in report or otherwise communicated to contracting officer
prior to issuance of notice of award 468
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CONTRACTS—Continued Page
Mistakes—Continued

Contracting officer's error detection duty—Continued
Notice of error

Lacking
Contracting officer did not have actual notice of mistake in bid prior

to award where bidder's statement to preaward survey team concerning
unacceptability of partial award was neither included in survey report nor
otherwise communicated to him before notice of award was issued
and bidder did not assert mistake until after issuance of notice of
award 468

Unilateral
Specification misinterpretation

Bidder's assumption that award would be niade in the aggregate,
notwithstanding solicitation's provision for multiple awards, was error
in judgment; bidder's misinterpretation, of which Agency was not aware
before issuance of notice of award, is therefore unilateral, rather than
mutual, mistake - 468
Modification

Scope of contract requirement
Mutual agreement between contractor and Government modifying

original contract was in effect improper award of new agreement, which
went substantially beyond the scope of competition initially conduetecL 567
Multi-year procurements

Requirements contract. (See CONTRACTS, Requirements, Multi-year
procure ment)

Negotiation
Advertising v. negotiation. (See ADVERTISING, Advertising v. negotia-

tion)
Basic ordering agreements

Propriety
Agency's conducting informal competition whereby order for data

base development was to be placed under one of two vendors' basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Adminis-
tration for possible revision of Federal Procurement Regulations 434

Competition
Adequacy

Contracting agency should extend limits of geographic restriction to
broadest scope consistent with agency's needs. However, while SBA
restriction should not be continued for future procurements, contracts
awarded under protested procurement should not be terminated because
record reveals that adequate level of competition was obtained despite
restriction, and because SBA will need considerable time for study and
analysis in order to draw new geographic areas 554
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CONTiACTS—ContInued Pg
Negotiation—Continued

Competition—Continued

Equality of competition
Incumbent contractor's advantage

Agency is not required to furnish production equipment to prospective
offerors to overcome competitive advantage of incumbent which already
owns necessary equipment, since Government does not own such equip-
ment and incumbent's competitive advantage results from its prior
contracting activity and not through any action of the Government.....

Restrictions
"Administrative convenience" insufficient basis

Agency's contention that geographic restriction based on areas of
responsibility of local agency field offices is necessary for purposes of
administrative control is not persuasive where record fails to show thaf,
close personal contact between local SBA offices and contractor is
essential 454

Prequalification of offerors
Geographical location

Opinion of this Office remains unchanged from decision last year
regarding geographic restriction on competition adopted by Small
Business Administration (SBA). If SBA's minimum needs can be satisfied
by restriction based on regional and district boundaries, they can aso be
satisfied by a restriction based on number of miles from a central point
which is less restrictive of competition ... -_ ... __ . .._ -- 454

Evaluation factors
Cost, etc., of changing contractors

Use of evaluation factor to reflect cost of changing contractors is not
improper even though such factor may penalize every offeror except the
incumbent since Government may legitimately take into account all
tangible costs of making particular award ....... 501

Justification
Lacking

Even though small business set-aside procurement is technically a
negotiated procurement, where contract is to be awarded solely on
price, mere fact that negotiations are desirable to enhance offeror under-
standing of complex procurement does not provide legal basis for use of
negotiation procedures in lieu of small business restricted advertising,
since record does not support agency assertion that specifications are
not sufficiently definite to permit formal advertising 501

Offers or proposals
Preparation

Costs
Recovery

Prime contractor's failure to restrict solicitation to sole source does not
rise to level of arbitrary or capricious action entitling protester to bid
and proposal costs. Costs of preparing and filing protest are in any event
unallowable 527

Prequalification of offerors
Basic ordering type agreements

Agency's conducting informal competition whereby order for data
base development was to be placed under one of two vendors' basic
ordering agreements—where no adequate written solicitation was
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Negotiation—Continued

Offers or proposals—Continued
Prequalification of offerore.—Contlnued

Basic ordering type agreements—Continued
issued—was procedure at variance with fundamental principles of Fed-
eral negotiated procurement, and also raises question of improper pre-
qualification of offerors. General Accounting Office (GAO) recommends
that agency review its procedures for issuing such orders and conduct
any further competition in manner not inconsistent with decision. Case
is also called to attention of General Services Administration for possible
revision of Federal Procurement Regulations 434

Requests for proposals
Cancellation

Recommended by General Accounting Office
Where Department of Labor (DOL) notifies agency that it has deter-

mined Service Contract Act (SCA) is applicable to proposed contract,
agency must comply with regulations implementing SCA unless DOL's
view is clearly contrary to law. Since determination that SCA applies to
contract for overhaul of aircraft engines is not clearly contrary to law,
solicitation which does not include required SCA provisions is defective
and should be canceled. Contention that applicability of SCA should be
determined by Office of Federal Procurement Policy (OFPP) does not
justify agency's failure to comply with SCA under circumstances where
OFPP has not taken substantive position on issue 501

Inconsistent provisions
Not established in record

Responsibility provisions in request for proposals (RFP) which re-
quire contractor to have certain personnel "on board" by time of award
but also provide for contractor commitment to obtain personnel for
contract performance do not conflict since latter provision refers to
personnel other than those required to be "on board" 501

Omissions
Cost estimates

Spare parts furnished by contractor
Agency is not required to furnish cost estimate of spare parts in RFP

where such parts are to be principally furnished by the Government and
contractor will be reimbursed for contractor acquired parts on a normal
billing cycle so that contractor investment is minimal. However, it is
suggested that consideration be given to including such estimates in
future solicitations 501

Requests for quotations
Evaluation criteria

Although it would have been proper to cancel solicitation and make
sole-source award when sole-source requirement is discovered after
receipt of responses to request for quotations (RFQ), award to
sole-source supplier under RFQ was not prejudicial to other competitor
since ultimately the same result would have been attained and RFQ did
not set forth any particular basis (such as price) for award, so that
award cannot be said to have violated award criteria 527

Small business concerns. (See CONTRACTS, Awards, Small business
concerns)
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CONTRACTS—Continued
Negotiation—Continued

Sole-source basis
ustification

Materials to be tested may be purchased sole-source from only ap-
proved producer —.. S27

Specifications. (See CONTRACTS, Specifications)
Termination. (See CONTRACTS, Termination)

Offer and acceptance
Acceptance

What constitutes acceptance
Where solicitation provides that written acceptance of offer otherwise

furnished to bidder within bid acceptance period shall result in binding
contract and bidder took no exception to provision in its bid, contract
was effective on timely issuance of telegraphic notice of award and
bidder's assertion of mistake to procuring activity after issuance of
notice was therefore allegation made after award. .. . - . .

Privity
Subcontractors

Award "for" Government
One exception to General Accounting Office (GAO) general policy of

not reviewing award of subcontracts by Government prime contractors
is for awards made "for" Department of Energy (T)OE) by prime
management contractors who operate and manage DOE adilities, and
although these prime contractors may engage in variations from the
iractices and procedures governing direct awards by Federal Govern-
ment, general basic principles pertaining to contracts awarded directly
by k'ederai procurement (Federal norm) provide the standard againsl
which award actions are measured L27
Protests

leyance pending contract appeals board action
:oim;,ent contractors protest concerning ambiguities in invitation

b bids (1IFB) will not be consiereci by General ccounting Office
'ere alaims based on same issi:es were previously filed by incumbent

enrncor under identical cOntractuai Proviiens as those 'rotestei
are currently pending before contract appeals board - . .

Literested party requirement
bir carrier who was at all times eligible for contract to perform charter

ifbts i interested party under bid protest precedures ....
boot, academic, etc., questions
a<est against possible award to lowest bidder, which allegedly sub-

ii iarealistically Low hid under which performance in compliance
7Lt:L soTicitations manning requirements ann applicable Department
c Labor wage determination is not possible without sustaining huge
LOSSCS, will not be addressed because procuring activity found low hal
nonresponsivo and ineligible for award because bidder failed to ubniit
amendments to solicitation with its bid ..., 4S0

Preparation
Costs

Noncompensable
Prime contractor's failure to restrict solicitation to sole source does

not rise to level of arbitrary or capricious action entitling protester to
hid and proposal costs. Costs of preparing and filing protest are in any
eventunallowable . 527
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Procedures
Bid Protest Procedures

Time for filing
Reconsideration request

Request for reconsideration filed by agency more than 10 working
days after actual notice of General Accounting Office (GAO) decision
was received is untimely. However, prior decision is explained in view of
apparent need for clarification 567
Releases

Finality of release
Contractor, having mistakenly failed to reserve claims against the

Government in general release, may nevertheless have claims considered
on merits since contracting officer knew of contractor's active interest
in larger claims and prior to payment was informed of error by con-
tractor 407
Requirements

Estimated amounts basis
Estimated peak monthly requirements (EPMR) for items were not

halved when items were divided into set-aside and non-set-aside por-
tions, but rather total EPMR was listed as EPMR of each subitem.
Invitation for bids (IFB) required that offeror's listed monthly supply
potential must be able to covef total EPMR's for which offeror was low.
Therefore, it was improper and not consistent with IFB to total EPMR's
for subitems in bid evaluation 484

Best information available
Use of estimated needs instead of precise actual needs is not objection-

able where solicitation is for multi-year requirements contract and
agency states it cannot determine its needs with precision but has based
its estimates on best available information 501

Multi-year procurement
Cancellation ceiling

Adjustment
Agency is not required to adjust cancellation ceiling in multi-year

requirements contract after first year's estimated quantities are reduced
even though such adjustments might result in lower overall prices 501
Service Contract Act. (See CONTRACTS, Labor stipulations, Seivice

Contract Act of 1965)
Small business concern awards. (See CONTRACTS, Awards, Small busi-

ness concerns)
Specifications

Ambiguous
Evidence to the contrary

Inclusion of typical meal preparation worksheets in IFB was clearly
for informational purposes only and did not render IFB ambiguous____ 431

Amendments
Failure to acknowledge

Bid/offer nonresponsive
Protest against possible award to lowest bidder, which allegedly sub-

mitted unrealistically low bid under which performance in compliance
with solicitation's manning requirements and applicable Department of
Labor wage determination is not possible without sustaining huge losses,
will not be addressed because procuring activity found low bid nonre-
sponsive and ineligible for award because bidder failed to submit amend-
ments to solicitation with its bid 480
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SpecIoat1ous—Continned

Conformability of equipment, etc., offered
Commercial model requirement

Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a "stand-
ard commercial product." However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government's best interests to terminate contract for
convenience 478

Descriptive data
Waiver of requirement

Invitation for bids (IFB) may permit waiver of technical data require-
ment for bidders who had furnished such data under prior contracts even
though not specifically authorized by Armed Services Procurement
Regulation 413

Waiver of technical data under terms of IFB is not improper even
though it clearly results in substantial competitive advantage to hidder .. 413

Failure to furnish something required
Affiliates affidavit

Waiver
As minor informality

Protest alleging that second low bid or award to that bidder con-
travenes terms of Affiliated Bidder's clause, Armed Services Procure-
ment Regulation 7—2003.12 (1976 ed.), is without merit where bidder
submitted required information with bid. In addition, failure to comply
with clause is minor informality which may be waived or cured after
bid opening 480

Licensing-type requirement
Aircraft services procurement

A carrier awarded a contract without the Civil Aeronautics Board
authority needed to perform assumes the risk of obtaining the authority 401

Informational data v. requirements
Inclusion of typical meal preparation worksheets in IFB was clearly

for informational purposes only and did not render IFB axnhiguous 431
Minimum needs requirement

Specification adequacy
Contracting agency should extend limits of geographic restriction to

broadest scope consistent with agency's needs. However, while SBA 'e-
striction should not be continued for future procurements, eontraet
awarded under protested procurement should not be terminated be-
cause record reveals that adequate level of competition was obtained
despite restriction, and because SBA will need considerable time for
study and analysis in order to draw new geographic areas -- -.... -

Restrictive
Goegraphical location

Opinion of this Office remains unchanged from decision last year
regarding geographic restriction on competition adopted by Small
Business Administration (SBA). If SBA's minimum needs can be
satisfied by restriction based on regional and district boundaries, they
can also be satisfied by a restriction based on number of miles from a
central point which is less restrictive of competition 454
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Specifications—Continued

Restrictive—Continued
Geographical location—Continued

Agency's contention that geographic restriction based on areas of
responsibility of local agency field offices is necessary for purposes of
administrative control is not persuasive where record fails to show that
close personal contact between local SBA offices and contractor is
essential 454

Minimum needs requirement
Administrative determination

Reasonableness
Although an agency can determine after consideration of all relevant

factors involved that geographic restriction on competition is required,
record does not show that manner by which SBA imposes restriction
necessarily effectuates agency's minimum needs 454

Overstated
Award of contract was improper where actions of contracting agency

were tantamount to waiver of clause requiring bidders to offer a
"standard commercial product." However, in view of extent to which
contract has been performed, General Accounting Office concludes that
it would not be in Government's best interests to terminate contract
for convenience 478
Subcontractors

Privity. (See CONTRACTS, Privity, Subcontractors)
Subcontracts

Administrative approval
Review by General Accounting Office

One exception to General Accounting Office (GAO) general policy of
not reviewing award of subcontracts by Government prime contractors
is for awards made "for" Department of Energy (DOE) by prime
management contractors who operate and manage DOE facilities,
and although these prime contractors may engage in variations from
the practices and procedures governing direct awards by Federal Gov-
ernment, general basic principles pertaining to contracts awarded directly
by Federal procurement (Federal norm) provide the standard against
which award actions are measured 527

Award propriety
Although it wouid have been proper to cancel solicitation and make

sole-source award when sole-source requirement is discovered after
receipt of responses to request for quotations (RFQ), award to sole-
source supplier under RFQ was not prejudicial to other competitor since
ultimately the same result would have been attained and RFQ did not
set forth any particular basis (such as price) for award, so that award
cannot be said to have violated award criteria 527

Competition
Applicability of Pederal procurement rules

Federal procurement principles of fair play and impartiality require
that evaluation and award factors be included in solicitations. GAO
recommends that DOE require its prime management contractor to
include such factors in its competitive solicitations 527

Privity between subcontractor and United States. (See CONTRACTS,
Privity, Subcontractors)
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Subcontracts—Contlnued

Specifications
Restrictive

Approved source requirement
Materials to he tested may be purchased sole-source from only approved

producer 527
Successors

Cost of changing contractors
Evaluation factor

tse of evaluation factor to reflect cost of changing contractors is not
improper even though such factor may penalize every offeror except
the incumbent since Government may legitimately take into account
all tangible costs of making particular award. 501
Termination

Convenience of Government
Not recommended

Contracting agency should extend limits of geographic restriction
to broadest scope consistent with agency's needs. However, while SEA
restriction should not be continued for future procurements, contracts
awarded under protested procurement should not be terminated because
record reveals that adequate level of competition was obtained despite
restriction, and because SBA will need considerable time for study and
analysis in order to draw new geographic areas 454

Recommendation
Preserving integrity of competitive system purpose

GAO review of protests concerning contract modifications agreed to
by procuring activity, or changes ordered by contracting officer, is
intended to protect integrity of competitive procurement process 507

Specication changes
Mutual agreement between contractor and Government modifying

original contract was in effect improper award of new agreement, which
went substantially beyond the scope of competition initially conducted 567

Recommendation
Low bid ambiguous

Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which price is correct 410

COURTS
Decisions

Tstan case (U.S. v. Testan, 424 U.S. 392). (See COMPENSATION,
Removals, suspensions, etc., Back pay, Testan case)

DAMAGES

Private property. (See PROPERTY, Private, Damage, loss, etc.)
DEBT COLLECTIONS

Waiver
Military personnel

Dual compensation
If an Army member is retroactively restored to active duty through

the correction of his military records, and this produces a result showing
the member to have improperly received Federal civilian compensation
concurrently with military pay, the interim Federal civilian compensa-
tion is rendered erroneous and subject to recoupment, but is also subject
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Military personnel—Continued
Dual compensation—Continued

to waiver under 5 U.S.C. 5584 (Supp. IV, 1974); a request for waiver of
such erroneous civilian compensation will be favorably considered to an
extent which will prevent the member from having a net indebtedness
upon his actual return to active military service 554

Pay, etc.
Acceptance of settlement by an Army member incident to the admin-

istrative correction of his mLitary records• would not operate to bar
his subsequent request for waiver of erroneous payments of military pay
and allowances shown as debits to his account in the settlement state-
ment; and the gross amount of such erroneous payments could be con-
sidered for waiver. 10 U.S.C. 2774 (Supp. II, 1972) 554

Readjustment pay
In the case of Army members retroactively restored to active duty by

the correction of their military records, waiver of erroneous payments
made to the members incident to their invalid release from active duty
would not operate to validate the members' release or to create any
valid separation payments; hence, the amounts waived would not later
be subject to recoupment under 10 U.S.C. 687(f) (1970), which requires
that readjustment payments be deducted from retired pay if the member
qualifies for retirement for years of service 554

DETAILS
Compensation

Higher grade duties assignment
Excessive period

Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an employ-
ee is assigned to higher grade position for 30 or more consecutive work
days. Award may be implemented since arbitrator reasonably con-
cluded that agency violated agreement in assigning higher grade duties
to grievants for over 30 days. Award is consistent with prior General
Accounting Office decisions and does not conflict with rule against retro-
active entitlements for classification errors 536

DETECTIVE SERVICES
Employment prohibition. (See PERSONAL SERVICES, Detective em-

ployment prohibition)
DONATIONS

Officers and employees
Voluntary services. (See VOLUNTARY SERVICES, Officers and em-

ployees)
ENERGY

Department of Energy
Contracts

Subcontraots
Government- owned, contractor-operated facilities

Procurement procedures
One exception to General Accounting Office (GAO) general policy

of not reviewing award of subcontracts by Government prime con-
tractors is for awards made "for" Department of Energy (DOE) by
prime management contractors who operate and manage DOE facilities,
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and although these prime contractors may engage in variations from
the practices and procedures governing direct awards by Federal Gov-
ernment, general basic principles pertaining to contracts awarded
directly by Federal procurement (Federal norm) provide the standard
against which award actions are measured ... 527

EQUIPMENT
Automatic Data Processing Systems

Computer service
Basic ordering agreement utilization

Propriety
Agency's conducting informal competition whereby order for data

base development was to be placed under one of two vendors' basic
ordering agreements-—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Adminis-
tration for possible revision of Federal Procurement Regulations - 434

FEDERAL PROCUREMENT REGULATIONS
Proposed revision

By GAO
Basic ordering agreements

Justiñcations for use
Agency's conducting informal competition whereby order for data

base development was to be placed under one of two vendors' basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prcqualification of offerers. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Adminis-
tration for possible revision of Federal Procurement Regulations .. 434

FEES
Attorneys. (Sec ATTORNEYS, Fees)

Grievance proceedings
Employee entitlement to fees

Federal meat inspector was sued by supervisor for libel and malicious
defamation for certain allegations contained in letters the inspector
wrote to various public officials. Claim for reimbursement of inspector's
legal fees may not be allowed in the absence of determinations that acts
of inspector were within scope of official duties and that representation
of inspector was in interest of United States. J. N. Hadley, 55
(lomp. (len. 408, distinguished_. 444
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Membership

Appropriation availability
Purchases of individual travel club memberships in the name of a

Federal agency for the exclusive use of named individual employees is
approved where the purchases will result in the payment of lower overall
transportation costs by the Government 526

FINES
Government liability

Carrier violation of weight regulation
Improper loading

Forest Service employee paid fine to Virginia State Court because
Government truck that he was driving exceeded maximum weight
limitation. He may be reimbursed by Government since the fine was
imposed upon him as agent of Government and was not the result of
any personal wrongdoing on his part 476

FLY AMERICA ACT
Contracts for transportation

Protests under
Interested party requirement. (See CONTRACTS, Protests, In-

terested party requirement)
Intent of Sec. 5. (See TRANSPORTATION, Air carriers, Fly America Act,

Intent of Sec. 5)
FUNDS

Appropriated. (See APPROPRIATIONS)
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, etc.)
Federal grants, etc., to other than States. (See GRANTS)
Nonappropriated

International air transportation
The requirement of 49 U.S.C. 1517 for use of certificated U.S. air

carrier for government financed foreign air transportation applies not
only to transportation secured with appropriated funds but to trans-
portation secured with funds "appropriated, owned, controlled, granted,
or conditionally granted or utilized by or otherwise established for the
account of the United States * * *•" Where international air transporta-
tion is secured with other than appropriated funds, agencies should apply
the Fly America Act Guidelines 546

GARNISHMENT
Military pay, etc.

Alimony or child support
The amount of a military member's or Federal employee's pay or salary

subject to garnishment for child support or alimony pursuant to 42
U.S.C. 659 (Supp. V, 1975) is limited by section 303(b) of the Consumer
Credit Protection Act, 15 U.S.C. 1673(b) (1970), as amended by section
501(e), Title V, Public Law 95—30. Thus, a State court garnishment
order, to the extent it exceeds such limitations, should not be followed
by a disbursing officer 420

Community property settlement
An Air Force disbursing officer may not pay a retired officer's pay

into the Registry of a Texas State court as directed by the court in a
garnishment proceeding for the collection of the officer's debt to his former
wife incident to a community property settlement, since community
property is not within the definition of "alimony" for which the Federal
Government has waived its immunity to State garnishment proceedings
pursuant to 42 U.S.C. 659 (Supp. V, 1975) 420
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GENERAL ACCOUNTING OFFICE Page
Authority

Pair Labor Standards Act
Claims

Authority of GAO to consider FLSA claims of Federal employees
is derived from authority to adjudicate claims (31 U.S.C. 71) and
authority to render advance decisions to certifying or disbursing officers
or heads of agencies on payments (31 U.S.C. 74 and 82d). Nondoubtful
FLSA claims may be paid by agencies. In order to protect the interests
of employees, claims over 4 years old should be forwarded to GAO for
recording 441
Claims

Statute of limitation effect
Compensation. (See STATUTES OF LIMITATION, Claims, Com-

pensation)
Contracts

Protests. (See CONTRACTS, Protests)
Decisions

Abeyance
Pending legislative action

Implementation of decision .57 Comp. Gen. 259 (1978) is postponed
until end of Second Session of 96th Congress. If Congress takes no action,
General Accounting Office will apply decision to all agreements affected
by 57 Comp. Gen. 259 (1978) at date of end of Second Session of 96th
Congress ... ,....... 75

Clarification
Request for reconsideration filed by agency more than 10 working

days after actual notice of General Accounting Office (GAO) decision
was received is untimely. However, prior decision is explained in view
of apparent need for clarification .. 567

Hypothetical, academic, etc., questions
Where GAO finds that agency's negotiated procurement procedure

was fundamentally deficient—no adequate written solicitation issued—
and recommends that agency review procedures before conducting any
further competition, issues concerning propriety and results of benchmark
tests under deficient procurement procedure are academic 434
Iurisdiction

Contracts
Disputes

Board of Contract Appeals decision
In deciding issue of mistake in bid, the General Accounting Office

(GAO) is not bound by prior Armed Services Board of Contract Appeals
(ASBCA) decision on same case finding mistake, as result of which no
contract came into being, where ASBCA has declared in National Line
Company, Inc. ASBCA No. 18739, 75—2 BCA 11,400 (1975), that it
lacks jurisdiction to decide mistake in bid questions. Existence of con-
tract and mistake upon which relief may be granted is question of law
upon which ASBCA's decision is not final under 41 U.S.C. 322 (1970)
and implementing procurement regulation and will be decided de novo
by GAO 468

Appeal pending
Incumbent contractor's protest concerning ambiguities in invitation

for bids (IFB) will not be considered by General Accounting Office
where claims based on same issues were previously filed by incumbent
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Appeal pending—Continued

contractor under identical contractual provisions as those protested and
are currently pending before contract appeals board 431

Protests generally. (See CONTRACTS, Protests)
Subcontracts
One exception to General Accounting Office (GAO) general policy

of not reviewing award of subcontracts by Government prime contrac-
tors is for awards made "for" Department of Energy (DOE) by prime
management contractors who operate and manage DOE facilities, and
although these prime contractors may engage in variations from the
practices and procedures governing direct awards by Federal Govern-
ment, general basic principles pertaining to contracts awarded directly
by Federal procurement (Federal norm) provide the standard against
which award actions are measured 527
Protests

Contracts. (See CONTRACTS, Protests)
Recommendations

Contracts
Basic order agreement use

Agency's conducting informal competition whereby order for data
base development was to be placed under one of two vendors' basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Administra-
tion for possible revision of Federal Procurement Regulations 434

Termination
Invitation for bids provided spaces to insert prices for extended price,

unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which price is correct 410

GAO review of protests concerning contract modifications agreed to
by procuring activity, or changes ordered by contracting officer, is
intended to protect integrity of competitive procurement process 567

GRANTS
Educational institutions

Amendment, etc.
Appropriation availability

A research grant was made to South Carolina State College, an 1890
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C.
450i using fiscal year 1975 appropriated funds. In fiscal year 1976,
although it retained some aspects of the original proposal, the research
objective of the grant was changed. The substitute proposal changed the
scope of the original grant and thereby created a new obligation charge-
able to the appropriation of the year (fiscal year 1976) in which the
substitution was made 459
To States. (See STATES, Federal aid, grants, etc.)
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Construction

Federal-aid highway program
Antitrust violation recoveries

State brought antitrust treble damages action against suppliers of
asphalt used in highway construction under Federal-aid Highway Pro-
gram. Although Lnited States had declined to share costs of litigation,
Federal Government is entitled to share in resultant settlement attribut-
able to actual damages. 15 LT.S.C. 15a does not allow the Federal
Government to claim share of treble damages,. . 577

Amount of Federal share in antitrust settlement may be applied to
other allowable costs from the periods covered by settlement if the full
percentage of Federal share was not used during these periods 577

LEAVES OF ABSENCE
Administrative leave

Propriety
Employees who have regularly scheduled night shifts are charged 1

hour of annual leave when they work only 7 hours on the last Sunday in
April when daylight savings time begins. Alternatively, agency may, by
union agreement or agency policy, permit employees to work an addi-
tional hour on that day as method of maintaining regular 8-hour shift
and normal pay. Administrative leave is not a proper alternative_. 429
Annual

Recredit on restoration after unjustified removal
Current accrued leave over maximum

District of Columbia Government employee was erroneously separated
and later reinstated, lie is entitled to backpay under 5 U.S.C. 5596, less
amounts received as severance pay and unemployment compensation.
Employee is also entitled to credit for annual leave earned during
erroneous separation. Maximum amount of leave is to be restored and
balance is to be credited to a separate leave account. Deductions are
also to be made from backpay for lump-sum payment of terminal
leave ..,._.__-_ 464
Forfeiture

Administrative error
Where employee seeks and obtains an unofficial estimate of projected

retirement annuity, wherein an error in division was made causing an
overstatement of such annuity, but by the time the error was discovered
and the employee decided to postpone retirement, he was unable to
schedule and use all excess annual leave, since calculation error did not
Involve consideration of leave matters, such error as was made does not
qualify under 5 U.S.C. 6304 as a basis for restoration of forfeited annual
leave 516
Military personnel

Payments for unused leave on discharge, etc.
Adjustment on basis of record correction

Requests for waiver of erroneous payments submitted by Army
members retroactively restored to active (luty through the correction of.
their military records will ordinarily be favorably considered only to an
extent which will prevent the individual member from having a net
indebtedness upon his actual return to duty; however, waiver of further
amounts may be granted for leave payments required to be collected
but for which, due to the statutory leave li.mit, resoration of the leave
cannot be made 554
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Sick

Substitution for annual leave
Employee entitled to use sick leave specifically requested that such

time be charged to annual leave. Family's timely request subsequent to
employee's death that sick leave be substituted for annual leave may in
agency's discretion be allowed and be basis for agency to pay additional
lump-sum leave payment to survivor. B—164346, June 10, 1968, and
B—142571, April 20, 1960, modified 535
Unjustified or unwarranted personnel actions

Adjustments. (See LEAVES OF ABSENCE, Annual, Recredit on res-
toration after unjustified removal)

MARITIME MATTERS
Vessels

Cargo preference
American vessels. (See TRANSPORTATION, Vessels, American,

Cargo preference)
MILITARY PERSONNEL

Leaves of absence. (See LEAVES OF ABSENCE, Military personnel)
Record correction

Overpayment liability
Requests for waiver of erroneous payments submitted by Army

members retroactively restored to active duty through the correction
of their military records will ordinarily be favorably considered only to an
extent which will prevent the individual member from having a net
indebtedness upon his actual return to duty; however, waiver of further
amounts may he granted for leave payments required to be collected but
for which, due to the statutory leave limit, restoration of the leave cannot
be made

Payment basis
Army members involuntarily separated from but later retroactively

restored to active duty by administrative record correction action
(10 U.S.C. 1552 (1970)) thereby become entitled to retroactive payment
of military pay and allowances; however, they do not gain entitlement
to either reimbursement of legal fees incurred in the matter or damages
based on a tort theory of wrongful separation from active duty 554

Interim civilian earnings
If an Army member is retroactively restored to active duty through the

correction of his military records, and this produces a result showing
the member to have improperly received Federal civilian compensation
concurrently with military pay, the interim Federal civilian compensa-
tion is rendered erroneous and subject to recoupment, but is also subject
to waiver under 5 U.S.C. 5584 (Supp. IV, 1974); a request for waiver of
such erroneous civilian compensation will be favorably considered to an
extent which will prevent the member from having a net indebtedness
upon his actual return to active military service 554

Payments resulting from correction
Acceptance effect

In the absence of a mutual mistake in numerical computation or
similar undisputed error which remains undetected at the time of settle-
ment, acceptance of settlement by an Army member incident to admin-
istrative action taken to correct his military records bars the pursuit
of further claims by the member against the Government in the matter.
10 U.S.C. 1552(c) (1970) 554
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Acceptance of settlement by an Army member incident to the admin-
istrative correction of his military records would not operate to bar his
subsequent request for waiver of erroneous payments of military pay
and allowances shown as debits to his account in the settlement state-
ment; and the gross amount of such erroneous payments could he con-
sidered for waiver. 10 U.S.C. 2774 (Supp. II, 1972)
Reservists

Release from active duty
Readjustment pay entitlement basis

A Reserve officer scheduled for release from active duty before com-
pleting 5 years of continuous active duty for purposes of entitlement
to readjustment pay under 10 U.S.C. 687 (1970) requested and was
granted a 6-week extension of service due to his wife's pregnancy. Prior
to beginning service on the extension he was found medically unfit for
release and was retained on active duty for physical evaluation, thus
serving over 5 years' continuous active, duty. His release from active
duty was involuntary since he had requested augmentation to the Regu-
lars or unconditional further duty three times in the prece(ling 2 years
but had been refused each time. Therefore, he is entitled to rea(ljuStmeflt
pay 451

Readjustment payment on involuntary release. (See PAY, Re-
adjustment payment to reservists on involuntary release)

Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan)
Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military

personnel)
NIGHT WORK

Compensation. (See COMPENSATION, Night work)
OFFICE OF FEDERAL PROCUREMENT POLICY

Jurisdiction
Policy formulation

Procurement matters
Service Contract Act applicability

Where Department of Labor (DOL) notifies agency that it has
determined Service Contract Act (SCA) is applicable to proposed con-
tract, agency must comply with regulations implementing SCA unless
DOL's view is clearly contrary to law. Since determination that SCA
applies to contract for overhaul of aircraft engines is not clearly con-
trary to law, solicitation which does not include required SCA provisions
is defective and should be canceled. Contention that applicability of
SCA should be determined by Office of Federal Procurement Policy
(OFPP) does not justify agency's failure to comply with SCA under
circumstances where OFPP has not taken substantive position on
issue 501

OFFICERS AND EMPLOYEES
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back pay)
Compensation. (See COMPENSATION)
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Dc facto
Compensation

Reasonable value of services performed
Employee was hired by Forest Service and began working about

2 weeks prior to the date the position description was approved. He
filed a claim for compensation and leave for this period. Employee may
be considered a de facto employee since he performed his duties in good
faith and hence may be compensated for the reasonable value of his
service during dc facto period. However, ae facto employees do not earn
leave and hence the leave portion of the claim is disallowed 406

Retirement contributions previously deducted from compensation
paid to a de facto employee may be refunded to him, less any necessary
social security contributions, since reasonable value of a de facto em-
ployee's services includes amounts deducted for retirement. 38 Comp.
Gen. 175 (1958) should no longer be followed 565

Retention of compensation paid
Civil Service Commission (CSC) directed cancellation of employee's

improper appointment. Since employee served in good faith, he is
de facto employee and may retain salary earned. As a de facto employee,
he is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. Denial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over-
ruled 565
Debt collections. (See DEBT COLLECTIONS)
Details. (See DETAILS)
Fines. (See FINES)
Leaves of absence. (See LEAVES OF ABSENCE)
Membership fees. (See FEES, Membership)
Moving expenses. (See OFFICERS AND EMPLOYEES, Transfers, Re-

location expenses)
Night work

Compensation. (See COMPENSATION, Night work)
Overtime. (See COMPENSATION, Overtime)
Prevailing rate employees

Compensation. (See COMPENSATION, Wage board employees,
Prevailing rate employees)

Promotions
Compensation. (See COMPENSATION, Promotions)
Temporary

Detailed employees
Arbitrator awarded backpay to two employees based on provision in

negotiated agreement requiring a temporary promotion when an em-
ployee is assigned to higher grade position for 30 or more consecutive
work days. Award may be implemented since arbitrator reasonably
concluded that agency violated agreement in assigning higher grade
duties to grievants for over 30 days. Award is consistent with prior
General Accounting Office decisions and does not conflict with rule
against retroactive entitlements for classification errors 536
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers,

Relocation expenses)
Suits against

Attorneys' fees. (See ATTORNEYS, Fees)
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Transfers
Cancellation

Government liability
Agency intended to transfer employees and made firm offers of em-

ployment at new station. Travel orders were not issued because transfer
was cancelled. Absence of travel orders is not fatal to claims for reloca-
tion expenses if there is other objective evidence of agency's intention to
effect transfer. In present case, written offers of employment at new
location to begin at specific time constitutes such objective evidence. - 447

Relocation expenses
Transfer not effected

Employees were personally informed that their function would be
relocated on specific date. Preliminary offer of transfer, although advising
that separations may be possible, offered agency assistance in relocating
employees to receiving location or elsewhere on priority basis. Such pre-
liminary offer of transfer constitutes communication of intention to
transfer employees, and expenses incurred after that date should be
further considered by certifying officer to ascertain whether they may
be paid 447

Service agreements
Failure to execute

Agency intended to transfer employees and made firm offers of em-
ployment at new duty station. Employees did not execute service
agreements because transfer was cancelled. Twelve-mouth service
obligation prescribed by 5 U.S.C. 5724(i) (1970) is condition precedent
to payment of relocation expenses. Since more than 2 years has elapsed
since transfer was cancelled, service agreements need not he executed.
However, employees must have remained in Government service for 1
year from date on which trasfer was cancelled 447
Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel,

Foreign air carriers)
Travel expenses. (See TRAVEL EXPENSES)

ORDERS
Failure to issue

Reimbursement authorized
Agency intended to transfer employees and made firm offers of em-

ployment nt new station. Travel orders were not issued because transfer
was cancelled. Absence of travel orders is not fatal to claims for reloca-
tion expenses if there is other objective evidence of agency's intention
to effect transfer. In present case, written offers of employment at new
location to begin at specific time constitutes such objective evidence_ -- 447

OVERTIME
Compensation. (See COMPENSATION, Overtime)

PAY
Civilian employees. (See COMPENSATION)
Readjustment payment to reservists on involuntary release

Conditions of entitlement
A Reserve officer scheduled for release from active duty before com-

pleting 5 years of continuous active duty for purposes of entitlement
to readjustment pay under 10 U.S.C. 687 (1970) requested and was
granted a 6-week extension of service clue to his wife's pregnancy. Prior
to beginning service on the extension he was found medically unfit for



INDEX DIGEST XXXV

PAY—Continued Page
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Conditions of entitlement—Continued
release and was retained on active duty for physical evaluation, thus
serving over 5 years' continuQjis active duty. His release from active
duty was involuntary since he had requested augmentation to the
Regulars or unconditional further duty three times in the preceding 2
years but had been refused each time. Therefore, he is entitled to re-
adjustment pay 451

Spouse
Prior undissolved marriage

A married service member retired prior to the effective date of the
Survivor Benefit Plan (SBP) entered into a ceremonial marriage without
having dissolved a prior marriage and subsequently elected SBP cover-
age for his alleged second spouse listing her by name on the election form.
Since the member's entry into the SBP was pursuant to section 3(b) of
Public Law 92—425, which required an affirmative election into the SBP,
and since the person for whom he elected the annuity was not his lawful
wife (and therefore was not entitled to an annuity under 10 U.S.C.
1450(a) (1)) his election into the SBP was invalid and no annuity is pay-
able 426

Withholding
Garnishment. (See GARNISEMENT, Military pay, etc.)

Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military
personnel, Pay, etc.)

Withholding
Debt liquidation

Retired pay
An Air Force disbursing officer may not pay a retired officer's pay

into the Registry of a Texas State court as directed by the court in a
garnishment proceeding for the collection of the officer's debt to his
former wife incident to a community property settlement, since com-
munity property is not within the definition of "alimony" for which
the Federal Government has waived its immunity to State garnish-
ment proceedings pursuant to 42 U.S.C. 659 (Supp. V, 1975) 420

PERSONAL SERVICES
Detective employment prohibition

Applicability
Fifth Circuit Court of Appeals, in United States ex rel. Weinberger

v. Equifax, construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying
only to organizations which offer "quasi-military armed forces for hire."
Although the Court did not define "quasi-military armed force," we do
not believe term covers companies which provide guard or protective
services. General Accounting Office will follow Court's interpretation
in the future. Prior decisions inconsistent with Equifax interpretation
will no longer be followed. See 57 Comp. Gen. 480. 524

Violation
Equifax case effect

Protest against proposed award to second low bidder on ground that
award would violate Anti-Pinkerton Act, 5 U.S.C. 3108 (1970), and
implementing procurement regulation is denied. GAO will hereafter
interpret act in accord with judicial interpretation in United States ex
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Violation—Continued
Equiface case effect—Continued

rel. Weinberger v. Equifax, Inc., 557 F.2d 45G 463 (5th Cir. 1977), pro-
viding that "an organization is not 'similar' to the * * * Pinkerton
Detective Agency unless it offers quasi-military armed forces for hire."
Where record does not show that bidder offers such a force, it is not a
"similar organization" within the meaning of the act, and award may
properly be made to bidder. 55 Comp. Gen. 1472, 56 id. 225, and other
cases, overruled or modified 480
Performance delay, etc.

Use of military personnel
Legality

Invitation for bids provision in mess attendant services contract allow-
ing Government to assign military personnel to perform services where
contractor fails to maintain adequate level of services does not result in
illegal personal services contract 431

PROPERTY
Private

Damage, loss, etc.
Carrier's liability

Prima facie case
Shipper establishes prima facie case of carrier liability for loss or dam-

age in transit by showing failure to deliver the same quantity or quality
of goods at destination 413

Once prima facie case of loss or damage in transit is established,
burden is on carrier to show by affirmative evidence that loss or damage
did not occur in its custody or was sole result of an excepted cause
and mere suggestion or allegation is not sufficient 413

Carriers of household goods have entered into agreement with branches
of the military departments to accept liability for damages or loss noted
to the carrier within 30 days of delivery 415

Eousehold effects
Carrier liability

Inventory
Household goods carrier receiving packaged goods from warehouse or

another carrier is not required by provisions of Basic Tender of Service,
Department of Defense Regulations 4500.34R, to unpack and examine
goods to prepare inventory 415

REGULATIONS
Travel

Joint
Amendments

Joint Travel Regulations may be revised to indicate that section 5 of
International Air Transportation Fair Competitive Practices Act (49
U.S.C. 1517) does not restrict the use of foreign air carriers when such
transportation is paid for in full by a foreign governnient, international
agency or other organization either directly or by reimbursement to the
United States. However, the Merchant Marine Act requirement for use
of vessels of U.S. registry applies regardless of whether the transporta-
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tion is ultimately paid for by a foreign government, international agency
or other organization 546

Unjustified
vVhere U.S. air carrier service originating in Vienna, Austria, requires

connections in New York en route to Washington, D.C., traveler may
not use foreign air carrier between Vienna and London, England, or Paris,
France, to connect with a direct flight to Washington, to avoid the conges-
tion of JFK International Airport, New York. The inconvenience of air
traffic routed through New York is shared by approximately 40 percent of
all U.S. citizens traveling abroad. It does not justify deviation from the
scheduling principles that implement 49 U.S.C. 1517 inasmuch as the
proposed deviation would diminish U.S. air carrier revenues 519

RELEASES
Contracts. (See CONTRACTS, Releases)

RETIREMENT
Civilian

Refund of deductions
Void or voidable appointments

Retirement contributions previously deducted from compensation paid
to a de facto employee may be refunded to him, less any necessary social
security contributions, since reasonable value of a de facto employee's
services includes amounts deducted for retirement. 38 Comp. Gen. 175
(1958) should no longer be followed 565

Service credits
Civil Service Commission jurisdiction

Civil Service Commission (CSC) directed cancellation of employee's
improper appointment. Since employee served in good faith, he is
de facto employee and may retain salary earned. As a de facto employee,
he is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. Denial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over-
ruled 565

SERVICE CONTRACT ACT OF 1965 (See CONTRACTS, Labor stipulations,
Service Contract Act of 1965)

STATES
Federal aid, grants, etc.

Recovery by Federal Government
Antitrust violations

State brought antitrust treble damages action against suppliers of
asphalt used in highway construction under Federal-aid Highway
I'rogram. Although United States had declined to share costs of litiga-
tion, Faderal Government is entitled to share in resultant settlement
attributable to actual damages. 15 U.S.C. 15a does not allow the Federal
(iovernment to claim share of treble damages 577

Federal-aid highway program
Amount of Federal share in antitrust settlement may be applied to

other allowable costs from the periods covered by settlement if the full
percentage of Federal share was not used during these periods 577
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Claims

Compensation
Fair Labor Standards Act

Certifying officer questions what is the statute of limitations on
claims ified by Federal employees under Fair Labor Standards Act
(FLSA). Although there is a time limitation on "actions at law" under
FLSA, there is no statutory time limitation when such claims may be
filed as claims cognizable by General Accounting Office (GAO). There-
fore, time limit for filing FLSA claims in GAO is 6 years. 31 U.s.c.
71aand237 441

TIME
Standard advanced to daylight saving

Compensation effect
Employees who have regularly scheduled night shifts are charged

1 hour of annual leave when they work only 7 hours on the last Sunday
in April when daylight savings time begins. Alternatively, agency may,
by union agreement or agency policy, permit employees to work an
additional hour on that day as method of maintaining regular 8-hour
shift and normal pay. Administrative leave is not a proper alternative.. 429

TORTS
Military personnel

Wrongful separation
Army members involuntarily separated from but later retroactively

restored to active duty by administrative record correction action
(10 U.S.C. 1552 (1970)) thereby become entitled to retroactive payment
of mifitary pay and allowances; however, they do not gain entitlement
to either reimbursement of legal fees incurred in the matter or damages
based on a tort theory of wrongful separation from active duty 554

TRANSPORTATION
Air carriers

Fly America Act
Intent of Sec. 5

Intent of Section 5 of Fly America Act (49 U.S.C. 1517) is to prefer
United States air carriers over foreign air carriers rather than to prefer
certificatedovernoncertificatedaircarriers 401

Foreign
American carrier availability

Authority to use foreign aircraft
Where U.S. air carrier service originating in Vienna, Austria, requires

connections in New York en route to Washington, l).C., traveler may
not use foreign air carrier between Vienna and London, England, or Paris,
France, to connect with a direct flight to Washington, to avoid the conges-
tion of JFK International Airport, New York. The inconvenience of air
traffic routed through New York is shared by approximately 40 percent of
all U.S. citizens traveling abroad. It does not justify deviation from the
scheduling principles that implement 49 U.S.C. 1517 inasmuch as the
proposed deviation would diminish U.S. air carrier revenues 519

"Certificated air carriers"
The requirement of 49 U.S.C. 1517 for use of certificated U.S. air carrier

for government financed foreign air transportation applies not only to trans-
portation secured with appropriated funds but to transportation secured with
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funds "appropriated, owned, controlled, granted, or conditionally granted or
utilized by or otherwise established for the account of the United States
* * *•" Where international air transportation is secured with other than
appropriated funds, agencies should apply the Fly America Act Guidelines.. 546
Household effects

Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.)
Vessels

American
Cargo preference

Routing
Where service in United States vessels is not available for entire

distance between U.S. port of origin and overseas destination, 1904
Cargo Preference Act requires transportation by sea aboard U.S. vessels
with transshipment to foreign land carrier to be preferred over trans-
portation by sea aboard U.S. vessels wth transshipment to foreign-flag
feeder ship even though latter is less costly 531

Foreign
Reimbursement

Joint Travel Regulations may be-revised to indicate that section 5 of
International Air Transportation Fair Competitive Practices Act (49
U.S.C. 1517) does not restrict the use of foreign air carriers when such
transportation is paid for in full by a foreign government, international
agency or other organization either directly or by reimbursement to the
United States. However, the Merchant Marine Act requirement for use
of vessels of U.S. registry applies regardless of whether the transporta-
tion is ultimately paid for by a foreign government, international agency
or other organization 546

TRAVEL EXPENSES
Air travel

Fly America Act
Applicability

Joint Travel Regulations may be revised to indicate that section 5
of International Air Transportation Fair Competitive Practices Act
(49 U.S.C. 1517) does not restrict the use of foreign air carriers when
such transportation is paid for in full by a foreign government, interna-
tional agency or other organization either directly or by reimbursement
to the United States. However, the Merchant Marine Act requirement
for use of vessels of U.S. registry applies regardless of whether the
transportation is ultimately paid for by a foreign government, inter-
national agency or other organization 546

The requirement of 49 U.S.C. 1517 for use of certificated U.S. air
carrier for government financed foreign air transportation applies not
only to transportation secured with appropriated funds but to trans-
portation secured with funds "appropriated, owned, controlled, granted,
or conditionally granted or utilized by or otherwise established for the
account of the United States * * *•" Where international air trans-
portation is secured with other than appropriated funds, agencies should
apply the Fly America Act Guidelines 546
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Foreign air carriers
Prohibition

Applicability
Where U.S. air carrier service originating in Vienna, Austria, requires

connections in New York en route to Washington, D.C., traveler may
not use foreign air carrier between Vienna and London, England, or
Paris, France, to connect with a direct flight to Washington, to avoid
the congestion of JFK International Airport, New York. The incon-
venience of air traffic routed through New York is shared by approxi-
mately 40 percent of all U.S. citizens traveling abroad. It does not
justify deviation from the scheduling principles that implement 40
U.S.C. 1517 inasmuch as the proposed deviation would diminish U.S.
air carrier revenues 519
Transfers

Relocation expenses. (iSee OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)

VESSELS
Cargo preference. (See TRANSPORTATION, Vessels, American, Cargo

preference)
Foreign

Use. (See TRANSPORTATION, Vessels, Foreign)
Transportation. (See TRANSPORTATION, Vessels)

VOLUNTARY SERVICES
Officers and employees

Waiver of portion or all of statutory salary
Agency for International Development may not pay officers and

employees less than the compensation for their positions set forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compensa-
tion fixed by or pursuant to statute 423

WAIVERS
Debt collections. (See DEBT COLLECTIONS, Waiver)

WORDS AND PHRASES
"Basic ordering agreement"

Agency's conducting informal competition whereby order for data
base development was to be placed under one of two vendors' basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Administra-
tion for possible revision of Federal Procurement Regulations 434
"Cardinal change doctrine"

Mutual agreement between contractor and Government modifying
original contract was in effect improper award of new agreement, which
went substantially beyond the scope of competition initially conducteth 567
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"Federal norm"

Prime contractor's failure to restrict solicitation to sole source does
not rise to level of arbitrary or capricious action entitling protester to
bid and proposal costs. Costs of preparing and filing protest are in any
eventunallowable 527
"Locality"

Agency's improper designation of 5-state area on Standard Form
98, Notice of Intention to Make a Service Contract, as place of per-
formance is not prejudicial to protester who points out that performance
would not be limited to 5-state area, since under current Department of
Labor approach same wage determination, reflecting 5-state area as
locality of performance, would have been issued 549
"Quasi-military armed forces for hire"

Fifth Circuit Court of Appeals, in United States ex rel. Weinberger v.
Equifax, construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying
only to organizations which offer "quasi-military armed forces for hire."
Although the Court did not define "quasi-military armed force," we do
not believe term covers companies which provide guard or protective
services. General Accounting Office will follow Court's interpretation in
the future. Prior decisions inconsistent with Equifax interpretation will
no longer be followed. See 57 Comp. Gen. 480 524
"Service employees"

Where Department of Labor (DOL) notifies agency that it has deter-
mined Service Contract Act (SCA) is applicable to proposed contract,
agency must comply with regulations implementing SCA unless DOL's
view is clearly contrary to law. Since determination that SCA applies to
contract for overhaul of aircraft engines is not clearly contrary to law,
solicitation which does not include required SCA provisions is defective
and should be canceled. Contention that applicability of SCA should be
determined by Office of Federal Procurement Policy (OFPP) does not
justify agency's failure to comply with SCA under circumstances where
OFPP has not taken substantive position on issue 50.1

"Similar organization"
Protest against proposed award to second low bidder on ground that

award would violate Anti-Pinkerton Act, 5 U.S.C. 3108 (1970), and im-
plementing procurement regulation is denied. GAO will hereafter inter-
pret act in accord with judicial interpretation in United States ex ret.
Weinberger v. Equifax, Inc., 557 F. 2d 456, 463 (5th Cir. 1977), providing
that "an organization is not 'similar' to the * * * Pinkerton Detective
Agency unless it offers quasi-military armed forces for hire." Where
record does not show that bidder offers such a force, it is not a "similar
organization" within the meaning of the act, and award may properly
be made to bidder. 55 Comp. Gen. 1472, 56 id. 225, and other cases,
overruled or modified 480
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